








XUM 


‘VoL. III. No. 4. 


The Green Bag. 











BOSTON. 


APRIL, 1891. 








LUTHER MARTIN. 


By Evcene L. Dipier. 


HE early legal annals of this country 
were enriched by few names more bril- 

liant than that of Luther Martin, the famous 
Attorney-General of Maryland, and the ac- 
knowledged head of the American Bar, from 
the time of the Revolution to the end of 
the first decade of the nineteenth century. 
This remarkable man was born in 1744, at 
New Brunswick, New Jersey. His father 
was a small farmer, with a large family, 
Luther being the third of nine children. 
The boy was saved from a life of manual 
labor and coarse rustic associations by dis- 
playing a precocity of talents, which deter- 
mined his father to give to the genius of the 
family all the advantages of a university 
education. At the age of thirteen he en- 
tered Princeton College, where he soon 


attracted attention by the possession of two | 


qualities which are rarely found in the same 
person, — great talents and great industry. 
His college career was so remarkably bril- 
liant that after a hundred and forty years it 
is still one of the most cherished traditions 
of Nassau Hall. After a residence of five 
years, he graduated with the highest honors 
in a class of thirty-five. 

When Luther Martin returned to his hum- 
ble country-home, flushed with his college 
laurels, he saw it was no place for him, un- 
less he was willing to bury his talents in the 
ground and remain a village rustic all his 
life. Such a sacrifice of his talents was im- 
possible. His ambition had been fired by 
the fame of Demosthenes and Cicero, and 
he resolved to seek distinction at the bar, 
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which at that time was the only field open 
to aspiring young men. Accordingly, two 
days after leaving college, he mounted his 
horse and rode away from his father’s house 
to seek his fortune in the South. He car- 
ried in his saddle-bags all his worldly pos- 
sessions, which (except a small tract of land 
that he deeded to his two elder brothers in 
grateful recognition of their kindness in as- 
suming his share of the labor of the farm 
while he was at college) consisted of a few 
favorite books and a small supply of cloth- 
ing. His pocket contained scarcely suffi- 
cient money to furnish him with food and 
lodging for his journey. It should be men- 
tioned to Luther Martin’s credit that he 


| always felt a deep sense of gratitude to his 


parents for giving him a liberal education, 
thus opening for him a career of honor and 
distinction. Years afterward he said they 
had given ‘a patrimony for which my heart 
beats toward them a more grateful remem- 
brance than had they bestowed upon me the 
gold of Peru or the gems of Golconda.” 

He taught a country school at Queens- 
town, on the eastern shore of Maryland, for 
several years, thus supporting himself while 
pursuing his legal studies. He had a long 
and desperate struggle with poverty, and but 
for the kind friends he made during this 
period of pecuniary distress, his life would 
have been intolerable. Among these early 
friends was Solomon Wright, a distinguished 
lawyer, who was afterward the Chief-Judge 
of the Court of Appeals of Maryland. This 
gentleman invited the struggling young 
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teacher to his house, gave him access to his 
library, made him almost a member of his 
family ; in short, he deserved the praise 
which Bulwer bestows upon those who show 
kindness to the young, when he says, in “ My 
Novel”: “If there be a good in the world 
that we do without knowing it, without con- 
jecturing the effect it may have upon a hu- 
man soul, it is when we show kindness to 
the young in the first barren pathway up the 
mountain of life.” The annals of biography 
have seldom offered a more striking illustra- 
tion of the truth of Bulwer’s remark than in 
the case of Luther Martin. Had he been 
treated with cold indifference, instead of warm 


friendship, he might have lived a “ village | 


Hampden,” and died a village schoolmaster. 

He availed himself so well of this oppor- 
tunity to store his mind with legal knowledge 
that he afterward became the wonder of the 
bar ; his mere opinion was accepted as the 
law, and was for many years regarded as 
sound authority before any tribunal of justice. 

In 1771 he went to Williamsburg, at that 
time the capital of Virginia, with a Royal 
Governor, and a miniature court, where the 
gallant gentlemen and fair dames danced the 
stately minuet. But even then the mutter- 
ings of the coming Revolution began to be 
heard, and soon Patrick Henry was to arouse 
the whole country by his thrilling demand 
for “Liberty or Death!” Luther Martin 
espoused the patriot cause with the most 
ardent enthusiasm, and, while in Williams- 
burg, made many acquaintances among the 
distinguished men of the time. Among 
these were Patrick Henry, who was al- 
ready rising to prominence as the orator 
of the American Revolution, and George 
Wythe, who had been the Chancellor of Vir- 
ginia. Through the powerful influence of 
the latter Martin was admitted to the Bar of 
Virginia, and soon after began to practise 
in Accomac and Northampton Counties, on 
the eastern shore of Virginia, and the ad- 
- joining counties of Worcester and Somerset 
in Maryland. He was so successful that in 
a few years his professional income was 
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$5,000 per annum, which was a very large 
sum for a lawyer to make in those days. 
He also made what, perhaps, he valued 
more than money, — fame; for in 1774 he 
was appointed one of a committee on the 
part of Virginia to oppose the unjust claims 
of Great Britain, and also a member of the 
convention which was called to meet at An- 
napolis, Maryland, “ to resist the usurpations 
of the British crown.” These were conge- 
nial occupations for the patriotic lawyer, and 
he entered into them with a zeal and cour- 
age which knew no flinching, although, as he 
said, he “did not lie down one night in bed 
without the hazard of waking on board of a 
British armed vessel or in the other world.” 
He made himself specially obnoxious to the 
royal authority, by writing a powerful an- 
swer to the proclamation issued by Lord 
Howe, calling upon the people of Maryland 
to uphold the crown in that province. The 
royal proclamation was treated with indif- 
ference, while Martin’s address was received 
with enthusiasm, and the people of Mary- 
land were stimulated to renewed efforts in 
the cause of American independence. 
When Maryland required a man of iron 
will and unyielding firmness for Attorney- 
General during the Revolutionary War, Sam- 
uel Chase, one of the Maryland signers of 
the Declaration of Independence, recdm- 
mended Luther Martin for the position. He 
was at once recognized as the right man for 
the place, and was confirmed without oppo- 
sition. One of his principal duties was to 
prosecute malignant Tories, and confiscate 
their property, which he did with astonish- 
ing energy and extraordinary firmness. No 
doubt his uncompromising zeal contributed 
greatly to suppress the Tory feeling which at 
the outbreak of the Revolution prevailed in 
some of the western counties of Maryland. 
His fame as a lawyer spread through the 
land; and as he declined all purely politi- 
cal offices, in order to devote himself exclu- 
sively to the bar, he became, as already 
mentioned, the head of his profession in the 
United States. He was not a great orator, 





Luther Martin. 


151 





as Patrick Henry was ; he was not a great 
statesman, as Thomas Jefferson was ; he was 
not a great philosopher, as Benjamin Frank- 
lin was: but he was essentially a great law- 
yer, and as such, he has never been surpassed, 
and seldom equalled. 

The triumphs at the bar are generally tran- 
sient, and but two cases in which Luther 
Martin was engaged attained an historical 
interest and importance. The first of these 
was the impeachment trial of Judge Chase, 
one of the justices of the Supreme Court of 
the United States, accused of malfeasance 
in office. The trial began on the 4th of Feb- 
ruary, 1804, and took place in the Senate 
Chamber, the senators being the judges ; and 
Aaron Burr, Vice-President of the United 
States, presided over the august court with 
a grace, a dignity, and an impartiality which 
won praise even from his enemies. The 


Chamber was crowded every day of the trial 
by all the dignitaries of the nation, and all 
the foreign ambassadors, while one of the 
galleries was filled with beautiful women. 
It was a splendid field in which to display 


learning and eloquence, and Luther Martin 
established his fame as the greatest of liv- 
ing lawyers, during this celebrated trial. It 
lasted from February 4 to March 1, when, 
after a powerful argument by Mr. Martin, 


Judge Chase was acquitted, being the first | 


and last justice of the Supreme Court that 
ever was impeached. 


Still more celebrated was the trial of | 
| princely hospitality. 


Aaron Burr, when Luther Martin appeared 
as the leading lawyer for the defence. 


got into trouble, secured his services. 


in the cause of his celebrated client that 
Thomas Jefferson asked George Hay, the 
prosecuting attorney, whether the Govern- 
ment should “move to commit Luther 
Martin as furticeps criminis of Burr ;” and 
the President of the United States goes on 
to denounce Martin as “an unprincipled and 
impudent Federal bull-dog.” Having failed 





Burr | 
remembered Martin’s splendid and success- | 
ful defence of Judge Chase, and when he | 
He | 
displayed so much zeal, energy, and activity | 
| assistant was assigned, who did most of the 





to prove a single overt act of treason on the 


| part of Burr, the prosecution was about to 


introduce indirect and collateral evidence, 
when the counsel for the defence very 
promptly and properly objected ; and a de- 
bate on this question took place, which 
lasted nine days. It has been pronounced 
the finest display of legal knowledge and 
ability of which the history of the Amer- 
ican Bar can boast. The question was 
whether, until the fact of a crime is proved, 
anything may be heard respecting the guilty 
intention of the person accused. The coun- 
sel for the defence contended, first, that no 
overt act had been committed ; and secondly, 
if any overt act had been committed, the evi- 
dence pointed to Blennerhassett as the prin- 
cipal, and to Burr as a possible accessory. 
It was during this debate that William Wirt 
made his famous defence of Blennerhassett, 
which became a favorite piece of declama- 
tion with ambitious schoolboy orators, and 
did more to make and keep Aaron Burr odi- 
ous than anything ever written or spoken 
of him. Luther Martin took a foremost 
part in this debate, and its result was the 
acquittal of Burr. During the whole course 
of the trial Martin had proved himself the 
true friend of his client. Not only did he 
defend him with learning and eloquence, but 
day after day he entered into a recognizance 
for his appearance; and when Burr was ac- 


| quitted, he invited him to his house in Bal- 


timore, where he was entertained with 


After this great legal victory Luther Mar- 
tin was appointed a judge in Baltimore, and 
in 1818 he again became Attorney-General 
of Maryland; but his declining health ren- 
dered the duties too much for him, and an 


work. Finally, he had to resign; and when 
Aaron Burr heard that his old friend and 
defender was poor and helpless, he invited 
him to his house in New York, where he 
kept him in comfort and dignity until his 
death on the 1oth of July, 1826, aged 


| eighty-two years. 
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A POEM 
Delivered at the Eighth Dinner of the Bar Association of the City of Boston, Feb. 25, 1891. 


By ROBERT GRANT. 


g*7 dogs delight to bark and bite, and doctors disagree; 

It were not well that all mankind should dwell in unity. 
If with consummate peacefulness the Christian world were blest, 
Some occupations would be gone, and ours among the rest. 
But, brethren of the legal faith, how pleasant ’t is to see 
A company of men of law sit down in harmony, 
To see the members of the Bar in social union dine, 
And join in song and chorus strong across the nuts and wine! 
No quarrels have we of our own, we manage others’ broils ; 
And though we fight with all our might, we’ve buttons on our foils; 
We scratch a brother lawyer’s eyes until they’re out, and then 
We go to dine with him that night and scratch them in again. 
There is a popular idea that when we get our grip 
Upon a client with a case, we hate to let it slip; 
That bench and bar alike conspire to keep mankind apart; 
That justice means a pound of flesh cut nearest to the heart. 
Yet spite of many a mouldy jest and antiquated saw 
Which common carles are wont to hurl at lawyers and the law, 
It’s obvious to those who scan humanity aright, 
That though we have ferocious looks we all detest to fight; 
That but for lawyers and the law, but for the legal mind, 
There never would be peace on earth for quarrelsome mankind. 
The human race from parsons down would always fighting be, 
If counsel loved not compromise far better than a fee. 





What is a lawyer? He-who spends his time from day to day 

In listening to the woes of those whom others will not pay; 

In tying up for heirs unborn the merchant's golden sheaves; 

In saving gentlemen from jail and jugging common thieves; 

In drawing leases, deeds, and wills, and hearkening to the moan 

Of legatees whose friends had thought that they could draw their own; 
In telling folk who break their legs upon a winter’s day, 

There must be hubbles on the ice to make the city pay; 

In setting forth to grasping minds that “fixtures” don’t include 

A broad, inflexible permit to. sack the neighborhood, 
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To pull the mantelpieces down for which they 've chanced to pay, 
Detach the plumbing from the floor and carry it away. 

What is a lawyer? He who leaves his bed at early morn 

To stop in transitu a car of cotton or of corn; 

To libel argosies to sail upon the turn of tide; 

To ask the court to free the unadulterated bride ; 

To claim injunction’s awful aid to interdict the sale 

Of patent soap, protected pills, or copyrighted ale; 

To salve in general the blows of circumstance and fate, 

Which fall on rich and poor alike, the paltry and the great. 


You all remember King Canute, and how he stood one day 

Amid his courtiers on the beach and bade the billows stay: 
“Stand still, proud waves; this is my realm; you shall no farther flow!” 
The waves crept rippling up the beach, and Canute had to go. 

So onward moves the march of law, in spite of solemn speech: 
Proud man erects his monuments upon the sandy beach, 

He marks the limits of the law and where the law shall stay, — 
The tide creeps slowly on, and sweeps his monuments away. 
Where are the minions of the law who flourished long ago? 

We miss the once familiar name of excellent John Doe; 

And where are all the men of straw, that ghostly company? 

And where J. S., who went to Rome upon the slightest plea? 

He disliked, to go to Dover, but he had a taste for Rome, 
Though he was lord of Sale and Dale when he remained at home. 
All, all are gone, and with them gone the glories of that day 
When advocates were acrobats who juggled for delay, 

When pleadings artfully confused the question being tried, 

And justice seldom could prevail until the plaintiff died. 

Gone are the fictions of the past, but deathless ever stand 

Their names who made the common law the bulwark of our land: 
The fame of Mansfield and of Cairns has never brighter shone, 
And Coke burns lustrous in the light he shed on Littleton. 

Oh long may learned counsel quote and never quote in vain 

The principles which Holt, C. J., set forth in language plain, 
When Coggs’s brandy bursting bonds ran riot to the lees, 

And gave his lordship an excuse to classify bailees. 

Still lists the student to the tale how Shepherd once let fly 

That famous squib whose devious course scorched Scott the plaintiff's eye, 
Wherefrom the moral is deduced in many a learned note 

That he who sets a firework off should see that he’s remote. 
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What though the roots of common law in English soil are laid, 

Our younger race can point with pride to names which will not fade! 
Shall Storey, Curtis, Kent, or Shaw the palm to Britons yield? 

Will not our sons and grandsons talk of Lowell and of Field? 

Death claims his own; yet death but gilds with more conspicuous grace 
The worth of him’ who late adorned our first and highest place; 

Of him,’ his colleague, who obeyed the heavenly bugle-call, 

Pre-eminent in many paths, and noble in them all. 


Gone are the fictions of the past: the lawyer of to-day 

Wears no wig on his head to hide the crown that’s bald or gray, 
No gown of richly flowing silk encompasses his frame, 

He has no letters fastened to the rear end of his name; 

And yet (if ‘you'll excuse the slang) he gets there just the same. 
He is a plain and proper man, the lawyer of to-day, 

Who tries to reach the point at bar as quickly as he may; 

He fights with fundamental’ facts, he matches link with link, 

Nor dares to trust to the belief that juries do not think; 

He knows they will no longer gulp the glibly uttered lie, 

Because he hammers with his fist or lightens with his eye; 

The teary, tremulous harangue evokes the knowing smile, 

For laymen when attorneys weep discern the crocodile. 

But though the style of argument which made the counsel hoarse 
Has given place to business-like, colloquial discourse, 

And though the son may not prevail by arts which crowned his sire, 
The world still heeds the voice which rings with real Promethean fire. 
True eloquence controls mankind as surely and as well 

As in the days when Abinger or Webster wrought the spell. 

Let but the hour demand the man to talk in tongues of flame, 
The gaping world still holds its breath, and wise men cry acclaim. 
Oh happy he who has the power to make his words seem thongs 
When sneering common-sense conspires to bolster up old wrongs! 
But over every paltry case, what boots a beetling brow? 

It’s not the largest kind of dog that makes the greatest row. 








O brothers of the legal faith, the world is growing old! 

Men say that all the poems are writ and all the stories told; 
And judging by the multitude of issues framed and tried, 
There should be no contentions left for judges to decide 
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That Providence which feeds the sparrow protects the lawyer still. 
Man is litigious to the marrow in spite of priest and pill; 

And though toward the goal of grace the world is drifting fast, 
We look for quarrelling ahead as well as in the past. 

Some men will still conspire to grab the things which others own 
From the fugitive umbrella to the complex telephone. 

Before another decade’s past some mortal may be crying, 

“IT first invented the machine by which John Smith is flying.” 
Though homicide is out of date on peaceful Beacon Hill, 
Electric horse-cars militate to work the murderer’s will, 

And specious papers on our walls abundantly exhale 

The deadly poison which would make a judge and jury pale. 
O brethren of the legal faith, the world is growing old, 

But many a poem will still be writ and many a tale be told, 
And many issues still will rise like mushrooms from their bed 
To add a little butter to the lawyer’s daily bread. 

And so in philosophic vein I| say, as I began, 

Although the man of law loves peace and is a peaceful man, 
Let dogs delight to bark and bite, and doctors disagree ; 

It were not well that all mankind should live in unity. 

If with consummate peacefulness the Christian world were blest, 
Some occupations would be gone, and ours among the rest. 


O mighty mistress of the Law, to thee our knees we bow! 

We are the high-priests of thy shrine, our adoration thou! 

O moulder of the centuries who holds the world in fee, 

We, as the high-priests of thy shrine, bring largess unto thee! 
We pledge the ardent hopes of youth, the faith of Nestors gray, 
The strength of manhood in the stress and glory of the fray. 
Thou art the stern embodiment of gravest human thought,— 
The essence not of what men would, but that of what men ought. 
Thine attributes are still the same; but as we grow in grace, 
We read new meanings in the lines of thy majestic face, 

A subtler justice in thine eyes than that our fathers saw. 

Oh, may we ever strive and pray to know thee better, Law! 


a 
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PORTRAIT OF AN 


N his “ Modéles de 1’Elog. Judiciare,” M. 
Berryer has drawn in lively colors a sketch 

of one of the advocates of the olden time 
while engaged in the performance of his daily 
duties. We see him, dressed in his robes of 
black satin, set out at an early hour on a sum- 
mer morning, from one of the picturesque 
houses, with peaked turrets and high gable 
ends, which rose above the banks of the Seine 
in old Paris,and hurrying forward to the court, 
because the clock of the Holy Chapel has 
just struck six, at which hour the judges are 
obliged to take their seats, under pain of los- 
ing their salary for the day. He is busy in 
thinking over the cause which he has to 
plead, and taxes his ingenuity to compress 
his speech into as brief a compass as possi- 
ble ; for he remembers that an ordinance of 
Charles VIII., issued in 1493, imposes a fine 
upon long-winded advocates who weary the 
court with their prolixity. Look at his coun- 
tenance. The furred hood which covers his 
head, and the ample gray cloak, the collar of 
which hides half his face, cannot so far con- 
ceal it as to prevent you from seeing an ex- 
pression of anger there, which no doubt is 
excited by the recollection of the arguments 
used by his opponent on the preceding even- 
ing. But think not that when he reaches 
the court and rises to reply, he will retort by 
any abusive language ; for, by another regu- 
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lation of the same king, counsel are expressly 
forbidden to use any opprobious words to- 
ward their antagonists. The judges are seated 
on their chairs; the parties are before them ; 
and now he whose portrait we are sketching, 
rises to address the court. He speaks under 
the solemn sanction of an oath, for he has 
sworn to undertake only such causes as in 
his conscience he believes to be just; he 
has also sworn not to spin out his pleadings 
by any of the tricks of his profession, but 
make them as concise as possible. *If, in 
the course of his harangue, he touches on 
any question which he thinks may pos- 
sibly affect the interests of the crown, he 
suddenly stops and gives formal notice of 
it to the court. Twelve o'clock strikes just 
after the cause is over and judgment pro- 
nounced, and the court rises. His client 
has been successful, and he now takes his 
counsel aside to settle with him the amount 
of his fees; and it is not without an effort 
that he grudgingly gives him the sum which 
the royal ordinance permits him to receive. 
M. Berryer then follows him to his home, 
surrounded by his family, where he prepares 
in the evening his speech for the morrow ; 
or indulges himself, like Pasquier, in sportive 
toying with the Muse; or takes up his pen, 
like Pithou, to defend the liberties of the 
Gallican Church. 
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THE SUPREME COURT OF MISSOURI. 


By L. C. KRAUTHOFF. 


ie judicial system of Missouri has been 

the subject of many changes which 
have necessarily affected and controlled the 
membership of her Supreme Court. The 
lack of symmetry in the system has greatly 
contributed to impair the usefulness of that 
tribunal, and the uniformity of its decisions. 
The result has been to militate against a 
general recognition of the high authority 
and standing which those decisions deserve 
to enjoy. The fact that those who came to 
make up the early population of Missouri 
brought with them widely divergent views, 
and the recollection of many theories else- 
where in vogue; the further fact that for a 
time the fierceness of political controversy 
dominated and dictated the course of legis- 
lation ; and more recently the multitude of ex- 
pedients suggested and being experimented 
with as remedies for a crowded docket, — all 
these combine to explain the want of a stead- 
fast adherence to any one consistent plan. 

The history of the court may be considered 
as resolving itself into five periods :— 

1. The Constitution of 1820, under which 
the State was admitted into the Union, pro- 
vided for a Supreme Court of three judges, 
and created a separate chancery court, to 
consist of a chancellor. It also provided 
that those officers should be appointed by 
the governor, and confirmed by the senate, 
to hold during good behavior until the age 
of sixty-five years was attained. In 1821, 
by constitutional amendment, the chancery 
court was abolished, and its jurisdiction 
vested in the Supreme Court. The offices 
of all the judges were vacated and directed 
to be filled as provided in the Constitution. 
This system prevailed until 1848. As all the 
records bearing on the subject were de- 
stroyed by fire in 1837, the exact date when 
the first judges were appointed cannot now 
be definitely ascertained. In Switzler’s “His- 
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tory of Missouri” it is stated that ‘“ among 
the first duties of the legislature (which met 
Sept. 19, 1820), was the appointment of three 
Supreme judges.” The reports of the court 
show that it held its first term in March, 
1821. The records in the office of the Secre- 
tary of State, prepared from recollection in 
1837, and since officially continued, state that 
the appointments were made in 1822. The 
probabilities are that the appointments were 
made in 1820, and that in 1822 the same 
persons were re-appointed to fill the vacan- 
cies declared in 1821. No such distinctive 
office as Chief-Justice has ever been provided 
for. In the earlier days by rule of court, 
and later by statutory and constitutional pro- 
visions, the Pennsylvania rule was adopted, 
that the judge oldest in commission should 
be the presiding or chief-justice, with the fur- 
ther provision that in case the commissions 
of two or more judges bore the same date, 
the court should designate its chief. Until 
1875 the court held its sessions at different 
cities throughout the State, which were fixed 
and changed from time to time. These were 
sometimes three, and at other times four in 
number. The State was laid off into dis- 
tricts accordingly. The Constitution of 1875, 
among other reforms, provided for a concen- 
tration of the court at the State capital, Jef- 
ferson City. The first terms were provided 
to be held at St. Charles, St. Louis, Fayette, 
and Jackson. The membership of the court 
from 1820 to 1848, and the periods the sev- 


eral judges remained on the bench, may 


be thus summarized: The first court con- 
sisted of Mathias McGirk, John D. Cook, 
and John R. Jones. Judge McGirk remained 
on the bench until 1841, when he resigned. 
Judge Cook resigned in 1823, and Judge 
Jones died in April, 1824. Rufus Pettibone 
succeeded Judge Cook, and died in 1825. 
George Tompkins succeeded Judge Jones on 
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April 27, 1824, and served until March 27, 
1845, when his term expired by reason of his 
having attained the age of sixty-five years. 
It is worthy of note that there is only one 
instance in the roll of the court in which a 
vacancy occurred on this score. Judge Pet- 
tibone was succeeded by Robert Wash on 
Sept. 1, 1825, who served until May 1, 
1837, when he resigned. Judge Wash was 
succeeded by John C. Edwards, who was ap- 
pointed in May, 1837, during a recess of the 
General Assembly, until the next meeting of 
that body. The governor failing to nominate 
him when it met, his commission expired in 
February, 1839. In his stead, William Bar- 
clay Napton was appointed. On Judge 
McGirk’s resignation, William Scott was 
appointed, August 10, 1841. Judge Tomp- 
kins was succeeded by Priestly H. McBride, 
March 27, 1845. On March 1, 1849, the 
offices of Judges Napton, Scott, and McBride 
were vacated by the provisions of a consti- 
tutional amendment adopted in 1848. The 
chief-justices during the period noted were 
Judge McGirk, 1820-1841 ; Judge Tompkins, 
1841-1845 ; and Judge Napton, 1845-1849. 
The amendment of 1848, besides vacating 
the offices of the judges as already noted, 
provided that thereafter the term of that office 
should be twelve years. The clause provid- 
ing that the judges should be appointed by 
the governor was retained ; but the one dis- 
qualifying them to serve after the age of 
sixty-five years was omitted. Pursuant to 
this amendment Governor King, on Jan. 
27, 1849, appointed William B. Napton, John 
F. Ryland, and James H. Birch for the term 
of twelve years each. Judge Napton was 
the only judge continued in office, and he 
also remained Chief-Justice of the newly 
appointed court. 

2. Closely following this change, the people 
of the State, by constitutional amendment 
adopted in 1850, decided in favor of an elec- 
tive judiciary, with shorter terms. An elec- 
tion was provided to be held on the first 
Monday in August, 1851, on which day the 
offices of the but recently appointed judges 





were in turn declared to become vacated. 
At the election thus provided for, William 
Scott, John F. Ryland, and Hamilton R. 


‘Gamble were elected. Judge Ryland was the 


only judge who continued on the bench. 
Judge Gamble became Chief-Justice, and 
continued to act as such while he remained 
a member of the court (1851-1855). Judge 
Scott was Chief-Justice from 1855 to 1862. 
Judge Gamble resigned, and was succeeded 
by Abiel Leonard, elected in January, 1855. 
At the regular election in 1857, Judges Ry- 
land and Leonard were succeeded by William 
B. Napton and John C. Richardson. Judge 
Scott was re-elected. Judge Richardson re- 
signed in August, 1859, and was succeeded 
by Ephraim B. Ewing. 

3. The third period in the history of the 
court (1861-1868) is closely allied to the 
many stirring events which the late civil war 
allotted to Missouri. With the first mutter- 
ings of the approaching storm, a convention 
was called, composed of delegates elected 
by the people, for the purpose of considering 
and deciding the many questions arising out 
of the impending conflict. That most mem- 
orable body, which came to be generally 
called, and which has passed into history as 
the “‘Gamble Convention,” practically gov- 
erned the State and controlled her political 
destiny from 1861 to 1864. In October, 1861, 
it adopted an ordinance requiring all civil 
officers to take and file an oath of loyalty to 
the general government, and declaring that 
the offices of all persons failing to take and 
file such oath within sixty days thereafter 
should thereupon become vacant. Judges 
Scott, Napton, and Ewing all incurred the 
consequence thus declared. Governor Gam- 
ble, being charged with the duty of filling 
their places, appointed John B. Henderson, 
Barton Bates, and Benjamin F. Loan. Messrs. 
Henderson and Loan both declined to ac- 
cept, and William V. N. Bay and John D. S. 
Dryden were then appointed as associates to 
Judge Bates, who became Chief-Justice. In 
November, 1863, the terms of these ap- 
pointees expired, and an election was held to 
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choose their successors. Despite the fact that 
the war was then at its height, this election 
aroused a deep interest, and was preceded by 
a bitter and intensely exciting canvass. For 
the first time in the history of the State, the 


election of judges was the occasion of a par- | 
| Judges Bay and Dryden should give way to 


tisan contest. The tendency of local events 
had its inevitable culmination, and at this 
period the lines were formed and issues pre- 
sented along and upon 


| yield to it. 





validity of the ordinance, and declined to 
The result was an unpleasant 
collision, and an occurrence that mars the 
otherwise even and orderly tenor of pro- 
ceedings in the Supreme Court of Missouri. 
Governor Fletcher formally demanded that 


his appointees. On their failure to do so, 
he ordered his Adjutant-General to remove 
them by force, if nec- 





which new political 
parties came into be- 
ing. The extreme, or 
“ radical,” element 
nominated David 
Wagner, Arnold Kre- 
kel, and Henry A. 
Clover as its candi- 
dates. Judges Bates, 
Bay, and Dryden were 
tacitly voted for as rep- 
resenting the liberal or 
“conservative” line of 
thought, and were suc- 
cessful by a majority of 
about eight hundred in 
a total vote of over 
ninety-three thousand. 
They were, however, 
not destined to serve 
out the term for which 
they had been elected. 





essary. Calling to his 
aid a detachment of 
police, that official 
took the judges from 
their seats, and es- 
corted them to the 
police station as dis- 
turbers of the peace of 
the Supreme Court. 
The recent appointees, 
David Wagner and 
Walter L. Lovelace, 
assumed the vacant 
seats, and organized 
the court. A _ few 
days later, Nathaniel 
Holmes was appointed 
as the third judge. 
Judge Wagner became 
Chief-Justice. Judge 
Lovelace died August 
5, 1866; and Thomas 








The close of the war 

was immediately fol- 

lowed by a constitu- 

tional convention, representing the extreme or 
radical view in all its intensity. That body 
framed the well-known “ Drake Constitution,” 
with its test oaths and penalties without end or 
number. In order to fill official stations with 
persons in sympathy with these ideas, and to 
obviate difficulties in enforcing them, an 
“ Ousting Ordinance” was passed, by force 
of which all civil officers, including judges, 
then in office were removed. Provision was 
made for filling the vacancies by executive 
appointment. Judge Bates resigned in Feb- 
ruary, 1865; but his associates denied the 
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J. C. Fagg was ap- 
pointed to fill the re- 
sulting vacancy. On 
August 1, 1868, Judge Holmes resigned, 
and James Baker was appointed to serve the 
remainder of the term. 

4. In November, 1868, a general election 
was held under the provisions of the Consti- 
tution of 1865, providing for a court of three 
judges, who should serve respectively two, 
four, and six years, as might be determined 
by lot, the one drawing the shortest term to 
become Chief-Justice. Philemon Bliss and 
Warren Currier were elected, together with 
Judge Wagner. Judge Currier was allotted 
the full term of six years, Judge Bliss that of 
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four years, and Judge Wagner that of two 
years, and the Chief-Justiceship. Judge 
Wagner was re-elected in 1870 for six years. 
Judge Currier resigned in December, 1871; 
and Washington Adams, by appointment and 
subsequently by election, was commissioned 
for the unexpired portion of the term. 

5. In 1872 the membership of the court 
was increased to five judges, and the term 
to ten years. One judge was provided to be 
elected at each regular biennial election, and 
the oldest in commission was designated as 
the Chief-Justice. At the election of 1872 
Henry M. Vories was elected to succeed 
Judge Bliss, whose term had expired ; 
Ephraim B. Ewing and Thomas A. Sherwood 
were elected to the newly created judgeships, 
and for eight and ten years respectively ; 
Judges Vories, Ewing, and Sherwood, in con- 
nection with Judges Wagner and Adams, 
composed the re-organized court. Judge 
Ewing died shortly afterward (June 21, 
1873), and William B. Napton was appointed 
and subsequently elected for the remainder 
of his term. Judge Adams resigned in Sep- 
tember, 1874, and Edward A. Lewis was ap- 
pointed to fill the four months of the term. 
In 1874, Warwick Hough was elected for the 
full term of ten years. On Oct. 4, 1876, 
Judge Vories resigned, and was succeeded by 
Elijah H. Norton. At the general election 
of 1876, John W. Henry was elected for ten 
years, to succeed Judge Wagner, whose term 
had expired, and who had been Chief-Justice 
continuously since 1865. Judge Sherwood 
now became Chief-Justice (the death of 
Judge Ewing and the resignation of Judge 
Vories making him the oldest in commis- 
sion ), and served as such until January, 1883. 
Since that date the general elections bien- 
nially held have resulted in the choice of the 
following, each for a full term of ten years: 
In 1878, Judge Norton re-elected ; in 1880, 
Robert D. Ray, to succeed Judge Napton ; 
in 1882, Judge Sherwood re-elected ; in 1884, 
Francis M. Black, to succeed Judge Hough ; 
in 1886, Theodore Brace, to succeed Judge 
Henry ; in 1888, Shepard Barclay, to succeed 





Judge Norton; and in 1890, James B. Gantt, 
to succeed Judge Ray. Since 1883, Judges 
Hough, Henry, Norton, and Ray have been 
successively Chief-Justices of the court. 

It was evident to the framers of the Con- 
stitution of 1875 that the Supreme Court 
would be unable either to clear off the accu- 
mulated cases, or to dispose of those which 
would come to it in the usual course of events. 
Accordingly provision was made for the St. 
Louis Court of Appeals, an intermediate ap- 
pellate court of three judges, whose territo- 
rial jurisdiction was confined to the city of 
St. Louis and four neighboring counties. In 
all matters involving over twenty-five hun- 
dred dollars, the construction of constitutional 
provisions, or of federal treaties and statutes, 
or of the revenue laws of the State, and 
titles to an office or to real estate, and cases 
to which a State officer or any county was a 
party, and of felony, an appeal was permitted 
to the Supreme Court. As to all other mat- 
ters, the decision of the Court of Appeals was 
final. The validity of this arrangement, tested 
by the Fourteenth Amendment, was upheld 
in Missouri v. Lewis, 1o1 U.S. 22. It was 
demonstrated that the system had many good 
features, especially in that it largely reduced 
the number of cases coming to the Supreme 
Court. It also had its disadvantages: it in- 
volved the “ toll-gate idea” of passing through 
one appellate court to reach the one of ulti- 
mate jurisdiction, and it was lame in failing 
to provide a remedy for the conflicts of opin- 
ion which were unavoidable. While the lower 
court was not obdurate in yielding to a re- 
versal of one of its decisions, there was no 
remedy in those cases which it had finally 
decided to the same effect pending the appeal 
from its former one. The desire to extend 
the benefits of the system throughout the 
State, and to remedy the defects noted, moved 
the Constitutional Amendment of 1883. 
This extended the scope of the St. Louis 
court to fifty-one additional counties, and es- 
tablished a similar court, to be called the 
Kansas City Court of Appeals, to be located 
at that city, and to exercise jurisdiction over 
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the remaining counties of the State. In- 
stead of being merely intermediate courts, 
they became of final jurisdiction. All cases 
falling within the appellate jurisdiction of the 
Supreme Court went directly to that court. 
Should any one judge of an appellate court 
think a decision made was contrary to a pre- 
vious suling of the other appellate court, or of 
the Supreme Court, a transfer of the cause for 
ultimate disposition 





succeeded, Jan. 1, 1889, by William H. 
Biggs, whose term will expire Jan. 1, 
1901. The first judges of the Kansas City 
Court of Appeals were John F. Philips, 
James Ellison, and Willard P. Hall, who were 
appointed in 1885 to serve until Jan. 1, 
1889. Judge Philips resigned in 1888, hav- 
ing been appointed Judge of the United 
States District Court for the Western Dis- 
trict of Missouri. The 





to the latter tribunal 
was made obligatory. 
Although apparently 
somewhat complicated 
and open to much crit- 
icism, the system has 
given general satisfac- 
tion, especially since 
1885, and no move- 
ment for its abolition 
has ever been seriously 
inaugurated. This is 
largely due to the fact 
that the courts have 
been composed of good 
judges, who have dis- 
posed of their cases ex- 
peditiously, and whose 
opinions are, in many 
instances, exceedingly 
able. The St. Louis 
Court of Appeals has 
been composed of 
the following judges: 
Thomas T. Gantt, 
Robert A. Bakewell, and Edward A. Lewis, 
who were appointed as the first judges in 
1875, to hold until Jan. 1, 1877. At the elec- 
tion in 1876, Charles S. Hayden, Robert A. 
Bakewell, and Edward A. Lewis were elected 
for four, eight, and twelve years respectively. 
Judge Hayden was succeeded by Seymour 
D. Thompson, whose term will expire Jan. 
1, 1893; and Judge Bakewell by Roderick 
E. Rombauer, whose term will expire Jan. 
I, 1897. Judge Lewis resigned in 1887, 
and was succeeded by Charles E. Peers, who 
served the remainder of his term, and was 
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remainder of his term 
was filled by William 
W. Ramsay. In 1888 
Jackson L. Smith, 
James Ellison, and 
Turner A. Gill were 
elected for four, eight, 
and twelve years re- 
spectively, and now 
compose that court. 
The chief-justiceship 
has devolved upon the 
judge who for the time 
being held “the oldest 
license to practise law 
in this State.” Under 
thisrule, Judges Gantt, 
Lewis, and Rombauer 
have successively pre- 
sided over the St. 
Louis court, and 
Judges Philips, Ram- 
say,and Smith over the 
Kansas City tribunal. 
It soon became ap- 
parent, however, that the machinery provided 
was still insufficient to avoid the evil of an 
overcrowded docket of the Supreme Court, 
nearly three years behind. The fact that the 
courts of appeals usually cleared their respec- 
tive dockets with the close of a term threw 
the condition of the other docket into bold 
relief for the contemplation of the people. 
The result was still another constitutional 
amendment, submitted in 1889 and adopted 
in 1890, which provided, in brief, for an in- 
crease of the membership of the Supreme 
Court to seven judges, and for two divisions 








162 





of that court composed of four and three 
judges respectively. The former division is 
to be intrusted with jurisdiction over appealed 
civil cases only; the latter with criminal 
cases and all original proceedings, and when 
none of these claim its attention, civil 
cases are to be assigned to it for hearing. 
Upon a difference of opinion in either of the 
divisions, the cause stands referred to the 
court as a whole. Doubtless the working 
power of the court will be increased by this 
arrangement, and that was the prime con- 
sideration for its adoption. Almost any sys- 
tem is preferable to the one under which a 
case is not reached for three years, or more, af- 
ter having been appealed. That the new plan 
has its faults is not denied byits advocates, but 
these are hoped to be within reach of remedy 
as they are disclosed. Judge James B. Gantt, 
elected in 1890, has become a member and 
presiding judge of the second division. He 
is a native of Georgia, a graduate of the 
University of Virginia; was prominent at 
the bar, and served with distinguished abil- 
ity as judge of one of Missouri’s most im- 
portant judicial circuits. There is every 
reason to anticipate that he will be an orna- 
ment to the bench on which he has but 
recently taken his seat. As his associates, 
the Governor has appointed George B. Mac- 
farlane and John L. Thomas. The former 
is well known as an accomplished lawyer, 
blessed with qualities and a temperament 
well fitting a judicial station. The latter has 
had a long experience on the Circuit Court 
Bench, and his friends bespeak for him a 
satisfactory service in his high station. 
Although it might be germane to a sketch 
of Missouri’s courts of final appellate juris- 
diction, space forbids an extended reference 
to the judges who have been members of 
the Courts of Appeals. Judge Thomas T. 
Gantt had long been a prominent member 
of the St. Louis Bar, and was the contempo- 
rary and associate of Messrs. Gamble, Bates, 
Geyer, Spalding, Field, Glover, Shepley, Hill, 
Broadhead, Todd, Hitchcock, and others no 
less able. He had been especially success- 


The Green Bag. 








ful in important real-estate litigation, and had 
amassed a large fortune. A long and active 
life at the bar was very gracefully rounded 
off by a brief but brilliant judicial service. 
Judges Hayden and Bakewell were also 
well-known members of the St. Louis Bar. 
Judge Lewis had been a member of the 
Supreme Court for a brief period, and his 
life will be noticed in that connection. 
Judge Thompson’s life and features have 
already been presented in the pages of the 
“Green Bag.” Judge Rombauer has seen 
long service at the bar, and yielded a lucra- 
tive practice for judicial honors. Judge 
Philips has had a career which has deserv- 
edly made him prominent as a brave soldier, 
a wise legislator in Missouri’s General As- 
sembly and Constitutional Convention and in 
the halls of Congress, as a great lawyer and 
advocate, a hard student and accomplished 
scholar, and an industrious and admirable 
jurist, as a member of the Supreme Court 
Commission, a judge of the Court of Appeals, 
and more recently on the Federal bench. In 
his present position he has been brought 
more closely in contact with the bar at large 
than ever before, and as a result it is a nu- 
merous body that accords him high and 
hearty praise for his splendid ability, his 
patient courtesy, his tireless industry, and 
his graceful accomplishments. Judge EIlli- 
son was comparatively a young man when he 
first came upon the bench, but has developed 
good judicial qualities, an acute mind, and a 
capacity for the rapid despatch of business. 
Judge Smith has long been an active and suc- 
cessful practitioner, was Attorney-General 
(1877-1881), and brought to the bench a 
mind, an experience, and the qualities of in- 
dustry which have made him a satisfactory 
and popular judge. Judge Gill came to the 
bench after a long experience as a wisi prius 
judge in a busy court, and is well equipped for 
the labors of his position. 

In 1882 the Legislature of Missouri de- 
cided to experiment with the plan of a 
Supreme Court Commission of three mem- 
bers, to be appointed by the Supreme Court, 
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and to assist that body by preparing reports 
upon cases referred to it, which, however, 
were required to be approved and adopted 
by the court before being promulgated or of 
force. The act was limited, by its terms, to 
remain in force for two years only. There 
had always been serious opposition to this 
plan as not providing for a judicial body, and 
its constitutionality was boldly challenged. 
The adoption of the 
Amendment creating 
the Kansas City Court 
of Appeals at the pre- 
ceding election ena- 
bled its opponents to 
defeat the re-enact- 
ment of the act provid- 
ing for a commission. 
This body was un- 
doubtedly a great aid 
to the court, and its 
members were happily 
selected. The first 
appointees were Alex- 
ander Martin, John F. 
Philips, and Charles 
A. Winslow. Judge 
Winslow died after a 
short service, much 
lamented, and was suc- 
ceeded by H. Clay 
Ewing. Judge Philips 
resigned upon being 
appointed to the Kan- 
sas City Court of Ap- 
peals, and was succeeded by David A. 
D’ Armond. 

The questions which the Supreme Court 
of Missouri has been called upon to decide 
have been as great in variety and importance 
as those which have fallen to the lot of any 
court in the land. A part of the Louisiana 
purchase and previously a Spanish posses- 
sion, Missouri contained many land titles, 
having their origin under the laws and cus- 
toms of both France and Spain, which pre- 
sented questions of the most intricate nature. 
Titles and questions equally as difficult arose 
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under the legislation of Congress for the 
relief of persons damaged by the New Ma- 
drid earthquake. Some of the cases have 
become leading ones in the annals of judi- 
cial utterances. This is notably true of Chou- 
teau v. Eckert, 7 Mo. 16, Affirmed, 2 How. 
344; Barry v. Gamble, 8 Mo. 88, Affirmed, 3 
How. 32; Den v. Bingham, 8 Mo. 579; 
Page v. Hill, 11 Mo. 149; Page v. Scheibel, 
11 Mo. 167; Lessieur 
v. Price, 12 Mo. 14, 
Affirmed, 12 How. 59; 
Landes v. Perkins, 12 
Mo. 238; Affirmed, s. 
p. Landes v. Brant, 10 
How. 348; Burgess v. 
Grey, 15 Mo. 220, Af- 
firmed, 16 How. 48; 
Harrison v. Page, 16 
Mo. 183, Approved, 16 
How. 494,512; Kissell 
v. Public Schools, 16 
Mo. 553, Affirmed, 18 
How. 19; Gabache v. 
Piquignot, 17 Mo. 310, 
Affirmed, 16 How. 
451; Carondelet v. 
Dent, 18 Mo. 284, Af- 
firmed, 14 Wall. 308 ; 
Soulard v. Clarke, 19 
Mo. 570, Approved, 16 
How. 494, 512; State 
v. Ham, 19 Mo. 5092, 
Affirmed, 18 How. 
126; Hogan. Page, 22 
Mo. 55, Reversed, 2 Wall. 605 ; Milbourn v. 
Hardy, 23 Mo. 532, Affirmed, 1 Black, 595; 
Berthold v. McDonald, 24 Mo. 126, Affirmed, 
22 How. 334; Carondelet v. St. Louis, 25 
Mo. 448, Affirmed, 1 Black, 179; Magwire 
vy. Tyler, 25 Mo. 484, Affirmed, 1 Black, 
195; O’Brien v. Perry, 28 Mo. 500, Af- 
firmed, 1 Black, 132; Dent v. Sigerson, 29 Mo. 
489; Gibson v. Chouteau, 39 Mo. 536, Re- 
versed, 13 Wall. 92; Public Schools v. Ris- 


_ ley, 40 Mo. 356, Affirmed, 10 Wall. 91; 
| Maguire v. Tyler, 40 Mo. 206, Reversed, 


| 


8 Wall. 605, Public Schools v. Walker, 40 
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Mo. 383, Affirmed, 9 Wall. 282; Williams 
v. Carpenter, 42 Mo. 327; Glasgow v. Lin- 
dell, 50 Mo. 60; Glasgow v. Baker, 85 Mo. 
559, Affirmed, 128 U. S. 560; Shepley v. 
Cowan, 52 Mo. 559, Affirmed, 91 U. S. 330; 
Langlois v. Crawford, 59 Mo. 456; Prior v. 
Lambeth, 78 Mo. 538 ; Widdicombe v. Chil- 
ders, 84 Mo. 328, Affirmed, 124 U. S. 400; 
Hammond v. Johnston, 93 Mo. 198. 

Closely allied to these are notable cases 
involving questions of accretions, the statute 
of limitations, and the validity of common 
law and of Indian tribal marriages. As a 
border State, the subject of slavery was 
oftentimes considered. Grave constitutional 
questions were decided with a wealth of 
learning and a profoundness of ability which 
richly earned for the court its high rank 
in this department. A constantly increas- 
ing commerce has given rise to important 
mercantile questions. Vast manufacturing 
interests, the operation of great transpor- 
tation lines, and the making of expensive 
public improvements have combined to de- 
mand countless decisions upon questions of 
negligence and eminent domain, and involv- 
ing the relations of the enterprises named 
to the public. Full discussions of the rules 
governing trust relations and fraud in all 
its ramifications have been had. The al- 
ways unsettled question of the rights and 
liabilities of married women, confused and 
perplexed by statutory provisions, has been 
learnedly elucidated. The plan formerly in 
vogue of incorporating cities and towns by 
special charters, each materially different 
from the other, has called for the solution 
of many problems in the law of municipal 
corporations. Added to these, is the multi- 
tude of questions arising under the general 
head of contracts, bailments, agency, insur- 
ance, equity jurisprudence, criminal law, 
conveyances, bills and notes, corporations, 
administrators and executors, taxation, judg- 
ments, mortgages, partnership, evidence, 
wills, and the vast number of cases involv- 
ing the construction of particular instru- 
ments, and of constitutional and statutory 





provisions, which naturally arose during sev- 
enty years of the history of a busy people 
and of a constantly growing commonwealth. 
The result is published to the world in one 
hundred volumes of official reports of the 
Supreme Court decisions, and in forty vol- 
umes of Missouri Appeal reports. It has 
ever been a source of deep gratification to 
the people of Missouri that her judges 
have been spotlessly pure and _ sincerely 
conscientious in the discharge of every duty. 
Not only has that honesty which should 
be the general attribute of every human 
being characterized these judges ; but among 
them are noteworthy and shining examples 
of that higher and absolute integrity which 
makes its possessor an ideal minister of 
justice. 

Those of us who have learned to know 
these men and their works are proud to 
belong to their race and profession; we 
drink deeply and to our constant improve- 
ment of the fountains of learning which 
mark the result of their labors; we cherish 
a gratefully affectionate regard for their 
many virtues, their industry and learning ; 
and have for the memories of those who 
have been laid to rest a pious reverence. 
With these reflections is coupled a sincere 
opinion that, considering all things, and 
applying the exacting standard by which 
alone the matter should be measured, the 
Supreme Court of Missouri has earned for 
itself the esteem of the legal profession and 
of all lovers of an upright, laborious, intelli- 
gent administration of the science of the law. 
Occasionally mistakes have been made, but 
the court has ever manifested a disposition 
to correct them cheerfully and promptly. 
At times an overwhelming public senti- 
ment, the intense fierceness of which can 
scarcely be appreciated beyond the lim- 
its of a war-scourged State, nor at all in 
the peaceful days which have succeeded that 
tempestuous epoch, may have swayed the 
decision of questions of a political aspect. 
But calmer minds and a judicial atmosphere 
soon steadied the tilted scales, and restored 








the supremacy of the Constitution in all 
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its pristine vigor, leaving the departures | 


noted as some of ‘the many monuments 
to mark the times when partisanship rose 


above patriotism, and when passion obscured | 


the understanding and appreciation of the 


| 


fact that an American citizen has rights fun- | 
| His tastes were domestic and for the coun- 


damental and inalienable in their nature. 


Mathias McGirk. 


When ~~ Governor 
McNair selected the 
first Chief-Justice of 
the Supreme Court of 
Missouri, he set the 
worthy example of es- 
chewing political con- 
siderations. Although 
a disciple of Thomas 
Jefferson, he chose one 
who belonged to the 
school now remem- 
bered as Old Line 
Whigs. Judge McGirk 
was born in Tennessee 
in 1790, came to St: 
Louis about 1814, but 
soon removed to Mont- 
gomery County in the 
interior of the State. 
He was appointed to 
his high position at the 
early age of thirty-one, 
and filled it admirably 
and well for twenty 
years. Prior to his appointment, he had 
served in the Territorial Legislature, and 
was the author of a number of the important 
statutes enacted by it, notably the one in- 
troducing the common law of England into 
the local jurisprudence. He is described 
to have been inclined to corpulency and of 
medium height. His strong sense of right, 
vigorous intellect, and courteous demeanor 
made him a popular judge. His opinions 
are clear and to the point, and many of 
them discuss questions of grave importance. 
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In differing from his associates upon the | 
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nature of the legislation under which loan- 
office certificates were issued, holding that, 
in the light of the Constitution of the United 
States, they were bills of credit, he expressed 
the views which received the sanction of the 
Federal Supreme Court in the well-known 
case of Craig v. Missouri, 4 Peters, 410. 


At his handsome home on Loutre 
Island in the Missouri 
River, he was hospita- 
ble to his friends, and 
drank deep of the 
sober pleasures of a 
full, rounded life. He 
retired upon his res- 
ignation in 184I!, in 
the full possession of 
all his faculties, and 
beloved of all his fel- 
low-citizens. 


try. 


John D. Cook 


came to Missouri dur- 
ing territorial days, 
and was a member of 
the convention which 
framed her first Con- 
stitution. He served 
as judge of the Su- 
preme Court but a 
short period, and re- 
signed to accept an ap- 
pointment to the cir- 
cuit court bench. His 
tastes led him to prefer xzs¢ prius service, in 
which he achieved high distinction. He is 
remembered as a thorough master of the 
common law, but greatly lacking in industry 
and application. He was genial in disposi- 
tion, and charitable to the point of prodigality. 
The following is related as illustrative of. 
Judge Cook’s liberality in granting applica- 
tions for admission to the bar: A young 
cabinet-maker, with a few months’ read- 
ing, imagined that he was predestined to 
be a lawyer, and accordingly applied for 
the necessary license. The committee ap- 
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pointed to examine him reported that he 
lacked the requisite qualifications. The ap- 
plicant insisted upon an examination by the 
court, with this result : — 

“What do you understand law to be?” 

“Law, sir, —law,—yes, sir,—is that 
which governs the people, and out of which 
the lawyers make a living.” 

“But what does Blackstone say about it?” 

“Ah (pompously), excuse me, Judge, I 
have not read the learned author.” 

“Well, what does Kent say about it?” 

“Kent, Kent, -— well, really, Judge, to tell 
you the truth, I have not read him either, 
but promise myself the pleasure of doing 
so at an early day.” 

After a few other questions with no better 
results, the judge, with one of his kindest 
smiles, said, — 

“I will take pleasure in granting you a 
license, for / think you can do as little harm 
in the profession as any one I know.” (Bay’s 
Bench and Bar of Missouri, an interesting 
book, unfortunately full of errors and inac- 
curacies, but which has greatly aided in 
the preparation of this sketch.) 

It was doubtless one whose license was 
obtained in some such manner as this, that 
but a few years ago brought a suit for 
a young woman against the mother of a 
lover who had deserted her, to recover dam- 
ages for breach of promise, with aggravating 
circumstances, and urged the theory that 
the defendant supplied the proximate cause, 
in that if her son had not been born, the 
wrongs complained of would not have hap- 
pened, — at least not through the instru- 
mentality of that particular member of the 
male sex. 


John Rice Jones. 


No facts relating to the life and doings of 
Judge Jones are ascertainable from any per- 
son reputed as likely to know them. Exist- 
ing records show him to have been a resident 
of Pike County at the time of his appoint- 


ment. He participated in the decision of 





to have been the dissenting judge of his day. 
Fifteen dissenting, or non-concurring, opin- 
ions by him are reported. In twenty-eight 
of the one hundred and forty cases men- 
tioned, he delivered the opinion of the court. 
In one of his dissenting opinions he remarked 
that he had not “been in the practice of the 
law for some time.” (Holmes v. Elliott, 
1 Mo. 41, 45.) Whether it is that circum- 
stance which induced the large proportion of 
dissents and the comparatively small number 
of majority opinions, or whether the whole- 
some lesson is to be drawn that a judge prone 
to elaborate dissenting opinions is thereby 
clogged in writing opinions that are to stand 
for the law, is a question beyond the scope 
of this sketch. In Brown v. Ward, 1 Mo. 
209, Judge Jones apologized for the brevity 
of his opinion because of “the very weak 
state of health which I have been in for 
these weeks past.” This illness seems to 
have terminated fatally, for he was not on 
the bench after November, 1823, and died 
during the following winter. 


Rufus Pettibone 


was born in Litchfield, Connecticut, May 26, 
1784, and graduated from Williams College in 
1805. Choosing the law for his profession, 
he began the study of it in Onondago County, 
New York, and concluded it in the office of 
the well-known Abraham Van Vechten of Al- 
bany. Admitted in 1809, he settled at Vernon, 
Oneida County, New York, and in 1812 was 
elected to represent that county in the State 
Legislature. He removed to Missouri in 
1818, and was at once offered a partnership 
by Col. Rufus Easton, one of the most prom- 
inent men, and probably the leading lawyer 
of his day at the St. Louis Bar. Judge Pet- 
tibone espoused the cause of opposition to the 
recognition of slavery in the then embryotic 
State, and was defeated for election to the 
Constitutional Convention of 1820 on that 
issue. Appointed as a circuit judge in 1821, 
he served with general satisfaction until his 
appointment to succeed Judge Cook in 1823. 


about one hundred and forty cases, and seems | On the appellate bench he gave great prom- 
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ise. His opinions show a careful study of 
the case in hand; and his untimely death, 
July 21, 1825, was mourned as a great loss, 
He was associated with Henry S. Geyer, 
Esq., in the preparation of the Revised Stat- 
utes of 1825; and their joint work is a model 
in that department, and deserves the many 
encomiums which have been passed upon it. 
The exactness of the dates mentioned is due 
to the courtesy of 

Judge Pettibone’s 

brother, who furnished 

them to Judge Bay. 


George Tompkins 


was a native of Vir- 
ginia, having been 
born in Caroline 
County, March 27, 
1780. He was one 
of a large family of 
children; his ances- 
tors were among the 
early English settlers 
of the Old Dominion. 
It has been said that 
he was but slightly ed- 
ucated in his younger 
days; but this is 
manifestly an error, 
for he was both an 
English and _ Latin 
scholar when he left 
his ancestral home . 
for the far West, 
whither he travelled on horseback. He lived 
in Kentucky some years, teaching school and 
reading law in his leisure hours. 
1809 he travelled on to St. Louis, then a strag- 
gling village of about fifteen hundred people. 
These, with the exception of only two Amer- 
ican families, were Creole French. Mr. 
Tompkins applied himself assiduously to the 
study of the French language, and soon be- 
came its master. It stood him toa good pur- 
pose in his subsequent judicial career, and 


some of his opinions disclose a rare famil- | 
iarity with the customs and idioms of the | 
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About | 





people among whom he had come to live. 
His love for French literature continued 
through life, and he left one of the best col- 
lections of books of that language then in the 
State. He taught school successfully, hav- 
ing among his pupils L. A. Benoist, afterward 
a prominent banker ; and Wilson Primm, who 
became a prominent lawyer, and was for 
many years a judge. He pursued his legal 
studies, and succeeded 
in grounding himself 
thoroughly in the 
learning of the pro- 
fession. In 1816 he 
was ready to enter 
upon the practice, and 
established himself at 
what is now recol- 
lected as Old Franklin, 
then situated opposite 
the present city of 
Boonville ; but long 
since washed away by 
the treacherous cur- 
rents of the Big Mud- 
dy. Franklin was in 
the very heart of a rich 
and prosperous por- 
tion of the State, and 
Mr. Tompkins seemed 
to have speedily gained 
the confidence of his 
neighbors, for he was 
soon and twice elected 
to the Territorial Leg- 
islature, a high compliment at that day. 
In 1824 he assumed his seat on the Supreme 
Bench by appointment from a governor who 
differed from him politically. He served a 
longer continuous period than any other judge 
who has ever been a member of the court. 
The universal estimate of his judicial career is 
that he was a gifted jurist, of spotless integ- 
rity, industrious and scrupulously careful in 
the discharge of his duties. It is to be regret- 
ted that his features have not been preserved 
to posterity. He had a splendid physique, 
and bore a striking resemblance to Senator 
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Benton. A lover of horticulture, he de- 
lighted in the splendid orchard which he 
established on his farm, a short distance west 
of Jefferson City. The long trips our early 
judges were required to make away from 
home to hold court, utilizing horses or stage- 
coaches, and later steamboats, as the only 
means of travelling, had the effect to beget 
a longing for a haven of rest during vaca- 
tion ; and there was none so admirable as the 
comforts of a well-tilied plantation or farm. 
When a constitutional provision, whose want 
of wisdom is now so generally recognized, 
enforced his retirement from the bench, he 
returned to his comfortable country home, 
proposing to resume the practice of his pro- 
fession, especially before the court of which 
he had been so long an adorning member. 
But in ayear, April 7, 1846, a stroke of 
apoplexy proved fatal, and there is only the 
record of a favorable beginning to prove the 
success that would have fallen to his lot as a 
practitioner. 


Robert Wash. 


The vacancy caused by Judge Pettibone’s 
death in 1825 was filled by the appointment 
of Robert Wash, a member of the St. Louis 
Bar. Born in Louisa County, Virginia, 
Nov. 29, 1790, he received a classical educa- 
tion, and graduated from William and Mary 
College in 1808. He prepared himself care- 
fully for the legal profession. The War of 
1812 called him into service, and at its close 
he had attained the rank of major, and the 
name of having been a good officer. He 
removed to St. Louis, and soon became promi- 
nent in its municipal government, and served 
as United States District Attorney, by ap- 
pointment of President Monroe. Having 
confidence in the future of his chosen field, 


he invested his means in real estate in and | 


near the limits of St. Louis. The result re- 
alized his expectations, and enabled him to 
enjoy an ample fortune through life. 





The | 
twelve years’ service he gave his adopted State | 
as a member of her judiciary are evidenced | 
by his share of the opinions delivered during | 


The Green Bag. 


that period. His utterances are singularly 
free from pretensions to display. Clothed 
in the simplest of terms, he expressed his 
views of the law clearly and to the point. 
He never forgot the inborn Virginia love for 
the field and chase. On his resignation 
in 1837, he retired to a commodious home 
near St. Louis, where his social disposition 
and hospitable qualities were disclosed to his 
many friends. He died in November, 1856, 
nearly twenty years after having left the 
bench. 


John C. Edwards. 


Upon the resignation of Judge Wash, Gov- 
ernor Boggs appointed John C. Edwards to 
succeed him. The General Assembly not 
being in session, the appointment expired 
with the next meeting of that body. The 
failure of the Governor to renew his former 
designation of Judge Edwards was not due 
to any lack of ability displayed by the latter 
during his twenty-two months’ service on 
the bench. The reasons belong more prop- 
erly to a political history of the State. It 
is proper to mention the fact that this event 
largely influenced the ultimate change to the 
plan of an elective judiciary. Judge Edwards 
was a native of Kentucky, but while an infant 
his father removed to Rutherford County, 
Tennessee. The recipient of an academic 
education, he studied law and was licensed to 
practice at Murfreesboro. On his removal 
to Missouri, his,natural bent for active po- 
litical life soon brought him into prominence. 
Defeated as a candidate for the Legislature 
on, the Jackson ticket in 1828, he was in the 
same year appointed Secretary of State by 
Governor Miller. He filled this position by 
successive re-appointments until 1837, when 
he assumed judicial functions. In 1840 he 
was elected to Congress as a Democrat, and 
in 1844 became Governor of the State as the 
candidate of the same party. During his 
gubernatorial term the Mexican War took 
place; and his heroic and energetic conduct 
in calling out and equipping a number of 
expeditions to take part in that struggle won 
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the admiration of the people. 
and splendid achicvements of “ Doniphan’s 
Army of the West” will ever adorn a bright 
page in the history of American valor. 
Governor Edwards removed to California, 
and was an honored citizen of that State 
until his death in 1888 at a ripe old age. 


William B. Napton. 


The failure of Gov- 
ernor Boggs to renew 
his provisional ap- 
pointment of Judge 
Edwards gave to the 
State a judge whose 
three different terms 
aggregate twenty-five 
years, and whose opin- 
ions appear in thirty- 
six volumes of the 
State Reports. Italso 
placed upon the bench 
a judge whose pre- 
eminent abilities have 
done much to shape 
and develop the juris- 
prudence of the State. 
Born at Princeton, 
New Jersey, March 
23, 1808, he gradu- 
ated from Princeton 
College, at the early 
age of eighteen, with 
such great distinction 
that the faculty de- 
clined to discriminate between Joseph Addi- 
son Alexander, Peter McCall, and the subject 
of this sketch, but divided the first honors of 
the class among them. It is the verdict of 
history that each of these three graduates in 
after life was an honor to his Alma Mater, 


and that each was great in his walk in life. | 


Mr. Napton found himself called upon to earn 
a livelihood, and he gladly accepted the posi- 


tion of private tutor in the family of General | 


Gordon, near Charlottesville, Virginia. Here 
he mingled in the brilliant and scholarly so- 
ciety of members of the Randolph, Gilmer, 


The heroism | 
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Rives, and Barbour families. He spent six 
years in and near Charlottesville, serving as 
private tutor for General Gordon's family, and 
in connection with Charles Minor, Esq., con- 
ducted an academy in the nature of a pre- 
paratory school for the University of Virginia. 
During the whole period he was himself a 
student of law and modern languages at the 
University. He thoroughly imbibed the 
strict-construction 
theories, politically, of 
his associates, and 
never wavered in them. 
His political views are 
enunciated in the cele- 
brated and much de- 
bated Jackson Resolu- 
tions, which are re- 
puted to have been 
drafted by him, but 
which took their name 
from the legislator who 
introduced them, after- 
ward Gov. Claiborne F. 
Jackson. The Vir- 
ginia Court of Appeals 
granted Mr. Napton 
a license to practice 
law in 1831, and the 
following year found 
him a resident of 
Missouri. After liv- 
ing at Columbia a 
short time, he re- 
moved to Fayette in 
Howard County. Displaying peculiar abili- 
ties in that direction, he was induced by 
Governor Miller and other leading citizens 
to assume the conduct of a newspaper, 
in which he achieved great success and 
much renown. He was Secretary of the 
State Senate in 1834, became Attorney- 
General in 1836, and served as such until 
his appointment to the bench in 1839. He 
gracefully bore the judicial ermine, and be- 
came an ideal judge. Clearness of expres- 
sion and a beautiful diction characterized his 
opinions, and they are regarded as models for 
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those who strive for the classics of judicial | fiding defendant was pleased to intrust to 


utterances. The newly instituted plan of 
electing judges retired Judge Napton from 
the bench in 1851. At that day political 
nominations were not made for this office, 
and no lawyer was a seeker for its honors. 
Returning to the active practice, Judge Nap- 
ton soon enjoyed a high rank at the bar. The 
year 1857 found him elevated to the bench a 
second time, without solicitation or a nomi- 
nation. The failure to take the Oath of 
Loyalty prescribed in 1861 vacated his office, 
and from 1863 to 1873 he was a leading 
member of the St. Louis Bar, with a large 
practice in cases from every part of the State 
before the Supreme Court. The sudden 
death of the lamented Judge Ewing in 1873 
left a vacancy in the membership of that court. 
Three days afterward Governor Woodson en- 
closed a commission to Judge Napton asking 
him to fill the vacant seat, very felicitously 
saying that he did so without solicitation, 
and in anticipation of what he knew was a 


reflection of the unanimous sentiment of the | 


bar of the State in the premises. The ur- 
gency of friends and his natural predilection 
for the bench moved Judge Napton to incur 
the pecuniary sacrifice which the acceptance 
of the commission involved. Re-elected 
in 1874, he remained on the bench until 
Dec. 31, 1880. At his farm and family 
residence, ‘ Elk Hill,” in Saline County, he 
died, Jan. 8, 1883. I first met Judge Nap- 
ton in 1876, and for the four following years 
saw him almost daily during the nine months 
of the year for which the court was in session, 
and occupied an office immediately below his 
chambers. Gentle and retiring in the mod- 
esty of his nature, his heart and soul were 
those of a perfect man and an incorruptible 
jurist. He had a keen appreciation of the 
kindly forbearance due to young men; and 
many a client owes the success of his cause 
to the fact that Judge Napton brought a 
learning and an ability to bear upon the de- 
cision of his case which his counsel can never 
hope to emulate or to attain. The writer 
will never forget that in the first case a con- 


| W. Pebbles. 





him he was ingloriously routed in the trial 
court. The instructions so carefully pre- 
pared and so prayerfully offered were sum- 
marily marked “ Refused.” The Supreme 
Court was appealed to. The case involved 
the interesting question of the proper defi- 
nition of testamentary capacity. Judge Nap- 
ton reversed the rulings below, rehabilitated 
the rejected instructions, and established the 
modern and intelligent test upon the sub- 
ject, — had the testator sufficient capacity to 
understand the nature and quality of the act 
in which he was about to engage, and to 
appreciate the claims of those who might 
properly be made the objects of his bounty ? 
—and rejected the narrow view of making his 
capacity turn upon his ability to transact the 
ordinary business affairs of life. (Brinkmann 
v. Rueggesick, 71 Mo. 553.) A few days 
after Judge Napton’s death, the St. Louis Bar 
adopted a touching memorial embodying and 
preserving a record of his life, his splendid 
achievements, and his unsurpassable virtues, 
which stands spread upon the records of the 
court and prefaced to Vol. 76 of the Mis- 
souri Reports, followed by a similar memo- 
rial adopted by the bar of the circuit in 
which Judge Napton lived and practiced for 
many years, and within the limits of which 
he passed from the land of mortal life. A 
few months after his death the Legislature 
paid a deserved tribute to his memory by 
directing the purchase of an oil portrait of 
the deceased jurist from the brush of Frank 
It is a faithful reproduction of 
his features, and is suspended immediately 
over the bench. It is a matter of regret 
that this custom has not been more gener- 
ally followed, for the portrait of Judge Nap- 
ton is the only one upon the walls of the 
Supreme Court Room. The Legislature has 
been more disposed to adorn the walls of its 
own halls by the purchase of leroes in the 
world political and military. Judge Napton 
was small in stature and erect in bearing. 
His chirography was diminutive and exceed- 
ingly regular. He habitually used unruled 
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paper, and placed his lines far apart. His 
practice not to dot his “i’s,” nor to cross his 
“t's,” and to eschew loops, so that all let- 
ters above and below the line bore a striking 
similarity, made his manuscript appear as 
Greek to one unfamiliar with it. Those who 
knew the peculiarity of his writing found it 
an easy thing to read the page before them, 
unmarred by blot, erasure, or interlineation, 
and the careful pro- 
duct of deliberation 
by one who was a 
thorough and _intel- 
ligent master of the 
subject touched upon. 

During his last 
term of service Judge 
Napton was in the 
full possession of a 
well-stored mind, and 
delivered a large num- 
ber of opinions which 
will ever stand as 
splendid monuments 
to his pre-eminent 
abilities. Full com- 
pensation will come 
to him who will read 
and study his deliv- 
erances in State er 
rel, v. Vail, 53 Mo. 
97; State v. Clarke, 
54 Mo. 17; Vogler 
v. -Montgomery, 54 
Mo. 577; Kane vw. 
McCowan, 55 Mo. 181; De Jarnette v. De 
Giverville, 56 Mo. 440 (dissenting) ; Wan- 
nell v. Kem, 57 Mo. 478; Morrow v. Ben- 
son, 61 Mo. 345; Paris v. Haley, 61 Mo. 
453; Miller v. Dunn, 62 Mo. 216; Hamil- 
ton v. Boggess, 63 Mo. 233; Grayson v. 
Weddle, 63 Mo. 523; Owen vz. Ellis,64 Mo. 
77; Scotland County v. Missouri, etc., R. R. 
Co., 65 Mo. 123; Ranken v. Patton, 65 Mo. 
378; Brannock v. Dyer, 66 Mo. 391; Don- 
nell v. Harshe, 67 Mo. 170; Stillson v. Han- 
nibal, etc. R. R. Co., 67 Mo. 671 ; Reinders 
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Hannibal, etc., R. R. Co., 69 Mo. 416; Ford 


| v. Hennessey, 70 Mo. 580. 


William Scott. 


Without the benefit of the same early 
advantages, and denied the same graces of 
person and intellect which fell to the lot of 
his friend and associate Judge Napton, Wil- 
liam Scott’s sterling integrity, sound com- 

mon-sense, and deep 

knowledge of the law 
nevertheless gained 
for him a place in the 
front rank of Missouri 
jurists ; and many ac- 
cord him the very first 
place. Warrenton, 

Fauquier County, Vir- 

ginia, was his birth- 
. place, and he first saw 

the light of day June 

7, 1804. Tradition 

has it that Mr. Justice 

Swayne and Senator 

Henry S. Foote were 

among his classmates. 

The former also stud- 

ied law at Warrenton, 

and the latter was like- 
wise a native of Fau- 
quier County. Judge 

Scott was admitted to 

the bar in Virginia, 

but at once removed 

to Missouri, settling at 
Old Franklin in 1827. He remained there a 
few years, and then removed to Jefferson City, 
the State capital. Here he practiced his pro- 
fession, and in his spare moments kept the 
books of the then State Treasurer, and taught 
the higher branches to the sons of prominent 
citizens. About 1834 he was appointed Cir- 
cuit Attorney for the judicial circuit east of 
Jefferson City, which caused him to remove 
to Union, Missouri. In following the plan of 
verifying the existing histories and sketches 
of the judges of the early days, it is to be re- 


7. Koppelmann, 68 Mo. 482; Cagney vw. | gretted that those of Judge Scott are found 
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to be exceedingly inaccurate and misleading. 
He is represented as an unsuccessful practi- 
tioner ; unsuited for the contests at the bar 
by reason of his excitable temperament ; de- 
ficient in classical education, and given to 
the use of a book of legal maxims with 
a view to adorn his opinions by an at- 
tempted display of learning. The demands 
of truth, and justice to the memory of the 
dead, require the statement that careful in- 
quiry has developed the fact that the defi- 
ciencies and weaknesses either did not exist 
or are extravagantly overdrawn. It has 
hitherto been unwritten history that before 
appointing him Circuit Attorney, Judges 
McGirk and Tompkins, who knew bis worth 
and ability, felt restrained by the fear that 
the appointment might lead to a place on the 
circuit bench, the salary of which was at that 
time only $1,000,—a small sum compared 
with what they believed Mr. Scott could earn 
at the bar. It came to pass, however, that 
Judge Scott ascended the bench and re- 
mained upon it, Circuit or Supreme, most 
of the time until shortly before his death. 
Those who conversed with him from time to 
time bear witness that he was an accom- 
plished scholar. The library he left at his 
death was rich in well-selected books, Eng- 
lish, Latin, and Greek. He had some knowl- 
edge of Hebrew, and understood both French 
and Spanish. Through life he remained a 
great student, and the well-conned leaves of 
his books bear testimony that he read much 
and understandingly. His services as Cir- 
cuit Judge attracted so much attention that 
he was promptly chosen to fill the vacancy 
in the Supreme Court caused by Judge Mc- 
Girk’s resignation in 1841. He was ousted 
by the Amendment of 1848, but the election 
held under the Amendment of 1851 recalled 
him to the bench. With Judges Scott, 
Gamble, Ryland, Leonard, Napton, Richard- 
son, and Ewing upon its bench, the Mis- 
souri Supreme Court lived its golden age. 
Judge Scott’s opinions are numerous, and 
cover almost every branch of the law. They 
are found in volumes seven to twelve, and 
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fifteen to thirty-one of the Missouri Reports. 
Some of them decide important questions of 
real-estate law, and others discuss grave ques- 
tions of constitutional construction. It is 
evidence of the high esteem in which his 
views are held that when in recent years 


questions previously decided by opinions 


from which Judge Scott had dissented, have 
come before the court a second time, there 
has been a strong inclination to adopt, and 
in some notable instances an actual adoption 
of, his dissenting views. It fell to Judge 
Scott to write the majority opinion in the 
afterward nationally important Dred Scott 
case (15 Mo. 582). Recent writers, who 
display a pardonable and justifiable affection 
for him an account of whose life was their 
subject,! but who display quite too much par- 
tiality, even partisanship, to deserve to be 
called historians, have taken occasion to re- 
flect most seriously and unwarrantably upon 
Judge Scott’s judicial independence and in- 
tegrity (12 Cent. Mag., 208, 211, June, 
1887). This is neither the time nor the 
place to consider the correctness of that de- 
cision ; and all are agreed in gratification that 
the institution and circumstances which gave 
rise to the case are things of the past. Most of 
us have no impressions which are calculated 
to warp the mind to a view of the question 
so partial as not to see great force in Judge 
Scott’s ruling, — that each State has the right 
to determine her own local public policy, and 
is not bound by any rule of comity to recog- 
nize the local policy of a sister State which 
is in conflict with her own laws and policy, 
or prejudicial to the interests of her citizens, 
declared and protected thereby. It is not 
out of place, however, to note that in the 
Supreme Court of the United States so ac- 
complished a jurist as Mr. Justice Nelson, 
after showing that Judge Scott’s ruling had 
the great support of the opinions of Lord 
Stowell, Story, Kent, Shaw, and of many 
courts in similar cases, declared that “ it 
must be admitted that the current of author- 

1 Abraham Lincoln: A History, by Nicolay and 
Hay, “ Century Magazine.” 
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| 


ity, both in England and in this country, is | 


in accordance with the law as declared by 
the courts of Missouri in the case before 
us” (19 How. 468). 

About 1840 Judge Scott removed to a 
farm some six miles west of Jefferson City. 
There he lived with his family until his death 
in 1862, and there his ashes are mingled with 
the dust of earth. He was a large man phys- 
ically, somewhat awk- 
ward in his carriage, 


warrant, “in plain print and without orna- 
mentation,” which remained, to the counsel 
for the county, with the remark that probably 
it would now be paid without any qualms of 
conscience on the part of the county officers. 
The recovery against the county was subse- 
quently affirmed, on the ground that the 
statute in question was merely directory. 
(Young v. Camden County, 19 Mo. 309.) 


Priestly H. McBride. 





and entirely wrapped 
up in his love for law 
and literature. Many 
incidents are related 
illustrative of his stern 
sense of honesty, and 
of his abhorrence of 
hypertechnical efforts 
to escape just obliga- 
tions. Inacase which 
came before the Su- 
preme Court, a county 
was resisting the pay- 
ment of an_ order, 
drawn on its treasury, 
upon the ground that 
it contained a cut or 
representation of Ce- 
res, Pomona, the Blind 
Goddess, or some sim- 
ilar figure, at one end, 
but entirely distinct 
from its body and sub- 
stance, in violation 
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of a statute requiring such instruments to | 
be “printed in Roman letters without de- 
sign or ornamentation,” — a provision doubt- | 


less intended to prevent county warrants 
from being issued in similitude to bank-bills. 


After Judge Scott had listened to the effort | 


to escape the payment of an instrument pre- 
pared and issued by the defendant county it- 
self, and by it delivered to the plaintiff in 
payment of an honest demand, until he un- 
derstood the situation, he picked up a con- 


| 


venient pair of scissors and quickly cut off | 


the offensive illustration, and handed the 
23 


Born, reared, and ed- 
ucated near Harrods- 
burg, Kentucky, Judge 
McBride came to Mis- 
souri at an early age. 
He soon became prom- 
inent in politics as an 
unbending Democrat. 
He was appointed Sec- 
retary of State in 1829, 
but resigned in 1830 
to become Judge of the 
Circuit Court, and re- 
mained so until his ap- 
pointment to the Su- 
preme Bench in 1845. 
His office was vacated 
by the Amendment of 
1848, and he retired 
to private life and 
the management of a 
large farm near Paris, 
in Monroe County. 
While the conclusions 
announced in his opinions were generally 
well considered, he greatly impaired their 
value in seldom stating the line of reasoning 
by which they were supported. 





James H. Birch. 


This gentleman is better remembered for 
his public services than for those he rendered 
during his term as Judge of the Supreme 
Court. He was born in Montgomery County, 
Virginia, on March 27,1804. His father re- 
moved to Kentucky while the son was still 
a boy. First taking up the study of medi- 
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cine, Mr. Birch abandoned it for the law. 
Evidently his tastes were for a public life, 


for he was of an affable disposition, a ready | 
writer, and an orator of no mean ability. On | 


his removal to Missouri in 1826, he was first 
employed on the editorial staff of the St. Louis 
‘‘ Enquirer,” Senator Benton’s “ organ.” The 
following year he established the “Western 


Monitor” at Fayette. In 1828 he was clerk of | 


the lower branch of 
the General Assembly, 
and at the next session 
secretary of the upper 
branch of that body. 
In 1834 he became a 
State Senator, took a 
prominent part in its 
proceedings, and was 
chairman of the com- 
mittee to revise the 
statutes of the State. 
He resigned before his 
term expired, but in 
1843 accepted the ap- 
pointment from Presi- 
dent Tyler as register 
of the newly estab- 
lished land office at 
Plattsburg. He re- 
ceived the appoint- 
ment as Judge of the 
Supreme Court in 
1849, but felt himself 
out of his element on 
the bench, and was not 
desirous of a re-election in 1851. 
ward accepted a second appointment as Reg- 


ister of the Plattsburg Land Office, which had 


become an important post by reason of the 


large influx of immigration to that garden | 
Judge | 


spot known as the Platte Purchase. 
Birch’s ambitions were for congressional 
honors. 
in their appropriate sphere in Congress, but 
was not successful in his candidacies for the 
seat. In 1861 he became a member of the 
Gamble Convention, in which he was a promi- 
nent figure by reason of his eloquence and 
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He after- | 


He felt that his abilities would be | 





his firm stand in favor of the Union. He 
was tall, broad-shouldered, had a strong face, 
and to his last days was partial to the 
ante-bellum “swallow-tail” coat with brass 
buttons. He died in March, 1878, a gentle- 
man of the old school, whose presence was a 
constant example to the rising generation of 
what constituted the embodiment of courtesy, 
good breeding, and manly bearing. 


John Ferguson 
Ryland. 


He whose life and 
deeds are now to be 
noticed embodied in 
his character all the 
graces and elements 
which go to make a 
Christian gentleman. 
Pure in every thought 
and deed of his long 
life, with a heart re- 
sponsive to the suf- 
ferings of others, a 
mind stored 


richly 
with learning, and a 
nature most pacifically 
disposed, Judge Ry- 


land was 
adapted to judicial 
functions. He was 
born in Essex County, 
Virginia, Nov. 2, 1797. 
In 1811 his father 
moved to Jessamine 
County, Kentucky, where hedied in the follow- 
ing year, leaving a widow and eight children, 
of whom John F. was the eldest. He mani- 
fested a deep interest, approaching a'passion, 
for the classics, and at an early day was an 
adept in Greek and Latin. He taught school 
for a number of years, and read law in his lei- 
sure hours. In 1819 he came to Missouri, 
and like many others settled at Old Frank- 
lin. As the Missouri River continued its 
encroachments on this historic site, Mr. 
Ryland removed to Fayette. In 1830 the 
Legislature created a new judicial circuit, 


peculiarly 


NORTON. 








The Supreme Court of Missouri. 


17 


| Cn 





composed of the entire western portion of 
the State and extending from Iowa to Ar- 
kansas. Judge Ryland was appointed as its 
judge on Jan. 18, 1831, and filled the po- 
sition until 1849. He removed to Lexing- 
ton in 1831, and lived there during the 
remainder of his life. In 1849 he became 
a member of the Supreme Court, and con- 
tinued as such until 1857, retiring after 
twenty-seven years of 
continuous _ judicial 








States and their people. He yielded to the 
wishes of his fellow-citizens, and accepted an 
election to the Legislature in 1866. The 
bitter and proscriptive views which domi- 
nated that body jarred his mild and equa- 
ble nature, and he retired to private life. He 
was a prominent member of the Masonic 
fraternity, and in 1851-1852 served as Grand 
Master of the State. In 1838-1840 the 
western portion of 
Missouri underwent a 





service. He resumed 
the practice of his 
profession, and lived 
to a ripe old age, dying 
Sept. 11, 1873. While 
on the Supreme Court 
bench he wrote a num- 
ber of important opin- 
ions, especially in crim- 
inal cases. His long 
experience as a circuit 
judge had familiarized 
him with this branch 
of the law, and he con- 
tributed greatly to the 
formulation of rules 
for which his opinions 
are widely cited as 
authority. Judge Ry- 
land was exceedingly 
popular, both in the 
profession and with 
the people at large. 
Lawyers admired him 
for his uniform courtesy and modest dignity ; 
the people for his kindness and generous 
impulses ; and all classes loved him for his 
unbending integrity and great learning. 
Through life, Judge Ryland was a Democrat 
of the Jackson, Benton, and Douglas schools ; 
and during the war remained a steadfast 
Union man. Though a slaveholder, he be- 
lieved the institution to be a detriment to 
the South. With the close of the war, Judge 
Ryland was an earnest advocate of restoring 
peace in fact as well as in name, and of extend- 
ing a fraternal recognition of the Southern 
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period of great excite- 
ment by reason of what 
is called the Mormon 
War. The criminal 
prosecutions resulting 
from it came before 
Judge Ryland, who ex- 
ercised so much good 
sense and displayed so 
great a degree of calm- 
ness that peace was 
restored in the com- 
munity. In every re- 
lation of life, Judge 
Ryland was exemplary. 
His love of justice, 
his catholicity of spirit, 
his patriotism and self- 
sacrificing devotion to 
duty all combined to 
earn for him the trib- 
ute of one who knew 
him well: “One of 
God’s’ noblemen, 
whose whole life was spent in doing good to 
his fellow-men, whose mind was a store- 
house of varied learning, and whose bright 
judicial career has done so much to adorn 
the jurisprudence of our State.” 








Hamilton R. Gamble. 


The three citizens of Missouri who have 
earned the largest measure of national re- 
nown are doubtless Thomas H. Benton, 
Edward Bates, and Hamilton R. Gamble. 
Circumstances calling for a lofty courage, 
a genuine patriotism, and a great ability, 
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found Governor Gamble the man for the 
occasion, and equal to every demand. He 
was born in Winchester County, Virginia, 
Nov. 29, 1798, and was of Irish descent. 
Reaching manhood’s estate, he seems to 
have hesitated to some extent before finally 
deciding to come to Missouri; for he previ- 
ously, and before attaining his majority, had 
been admitted to the bar in at least three 
States. However, in 1818, he came to St. 
Louis, but tarried only a short period, owing 
to the unfavorable outlook for professional 
success. He chose Old Franklin, then a 
most attractive spot, and the goal of many 
lawyers seeking a location. The portion of 
the State north of the Missouri River then 
consisted of but two counties, St. Charles 
and Howard ; and the territory embraced in 
them now forms no less than thirty-six coun- 
ties, the other six. counties on that side of 
the river constituting the subsequently added 
Platte Purchase. Mr. Gamble soon became 
Howard County’s circuit attorney. In 1824 
he was appointed Secretary of State and 
removed to St. Charles, then the State capi- 
tal. The death of Governor Bates, who had 
appointed him, which occurred within a few 
months thereafter, induced Mr. Gamble to 
resign and to remove to St. Louis. That 
remained his home through life. He soon 
rose to the leadership of the bar, and the 
firm of Bates (Edward) & Gamble was 
without a superior in the West in all that 
goes to make an able and successful law 
partnership. Mr. Gamble’s practice con- 
sisted largely of important litigation over 
land titles, and this soon made him a con- 
spicuous figure in the Supreme Courts, both 
State and Federal. He first attracted gen- 
eral attention throughout the State by his 
defence of the impeachment proceedings 
against Judge Carr before the State Senate 
in 1832-1833, in which he appeared with 
Henry S. Geyer. He was a member of the 
Revising Session of the General Assembly 
in 1845, and in 1851, by a practically unani- 
mous vote, was elected a judge of the Su- 
preme Court, and became its chief-justice by 





the choice of his associates, Judges Scott 
and Ryland. As each of these had had 
previous service on the bench, their action 
in selecting Judge Gamble implied a great 
compliment and a recognition of pre-eminent 
merit. In 1854 he resigned his position, 
owing to the onerous nature of its duties. 
His opinions are learned, and display great 
labor and research in their preparation. 
Upon his retirement from the bench, he re- 
sumed the practice of his profession. When 
the Secession movement took substantial 
form, the Legislature, composed largely of 
members favoring measures to that end, pro- 
vided for the election of a convention for the 
declared purpose of considering the relations 
of the State to the General Government. If 
the real design was to bring about the pas- 
sage of a seceding ordinance, the result 
frustrated it; for the efforts of the Union 
party were successful in procuring the elec- 
tion of a large majority of their candidates 
to the convention. Judge Gamble became 
chairman of its committee on Federal Rela- 
tions. During a recess Governor Jackson 
and a portion of the Legislature undertook 
to proclaim the State out of the Union, and 
crossed into Confederate territory. The 
Convention was at once called together for 
the purpose of organizing a provisional State 
government strongly pledged to maintain 
the State in the Union. That body con- 
tained many men then and since prominent 
in every department of public life. Among 
them, in addition to Judge Gamble, were 
John B. Henderson, afterward United States 
Senator; Sterling Price, ex-governor and 
subsequently a prominent Confederate gen- 
eral; Willard P. Hall, who had been a 
member of Congress and became lieutenant- 
governor ; Robert M. Stewart, formerly gov- 
ernor; Gen. A. W. Doniphan; William A. 
Hall, who had been a member of Congress 
and circuit judge; John F. Philips, after- 
ward a member of Congress, a Supreme 
Court Commissioner, presiding justice of the 
Kansas City Court of Appeals, and now 
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for the Western District of Missouri; Sam- 
uel L. Sawyer, afterward a circuit judge 
and a member of Congress; Nathaniel W. 
Watkins, a prominent lawyer and a half- 
brother of Henry Clay; J. Proctor Knott, 
afterward for many years a-Kentucky mem- 
ber of Congress, and chairman of the House 
Judiciary Committee, and more recently Gov- 
ernor of the Blue-grass State; Thomas T. 
Gantt, afterward pre- 
siding justice of the 
St. Louis Court of Ap- 
peals; Uriel Wright, 
the leading criminal 
lawyer of his day; 
James H. Birch, who 
has been already no- 
ticed; Elijah H. Nor- 
ton, afterward a mem- 
ber of Congress, and 
for twelve years ajudge 
of the Supreme Court; 
Robert D. Ray, judge 
of the Supreme Court, 
1881-1891; James O. 
Broadhead, first pres- 
ident of the American 
Bar Association, and 
also more recently of 
the National Bar As- 
sociation; Henry 
Hitchcock, whose ex- 
haustive address de- 
livered as the Presi- 
dent of the American 
Bar Association at Saratoga, August 20, 
1890, will ever be remembered ; and Charles 
D. Drake, afterward United States Senator 
and Chief-Justice of the Federal Court of 
Claims. That a body containing such men 
should intuitively and with practical una- 
nimity, have turned to Judge Gamble to as- 
sume the gubernatorial chair, was as great a 
tribute as could have been paid to living 
man. He accepted it, and discharged every 
function with so broad a statesmanship and 
so great an ability, many times in the face 
of hostile criticism from contending factions, 
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that his name and administration have earned 
a bright page in our national history. He 
enjoyed the full confidence and hearty co- 
operation of President Lincoln. Lieut.-Gov. 
Willard P. Hall loyally assisted him, and to 
him is due a generous share of praise. Gov- 
ernor Gamble succumbed to the tremendous 
strain, and died Jan. 31, 1864. Governor 
Hall succeeded him, and acted as governor 
until January, 1865. 


. iy 


Abiel Leonard. 


Were the question 
who was the greatest 
and most interesting 
man that ever stood 
in theranksof thelegal 
profession of Missouri 
submitted for decision, 
the living members of 
that profession would 
doubtless ratify the 
views expressed by 
those who were his 
contemporaries, and 
award the palm to 
Abiel Leonard. Gen- 
eral Stringfellow, him- 
self a great lawyer, has 
recorded the general 
estimate, that Judge 
Leonard was a man of 
“commanding _intel- 
lect, profound learn- 
ing, spotless integrity, 
unpretending generosities and kindness, and 
unflinching courage, moral and physical; in 
a word, he was the ablest lawyer I have 
known.” And when his life from the morn- 
ing of childhood to the night when death 
claimed him is considered, a record is pre- 
sented that challenges the admiration of 
all mankind. He was of sturdy Puritan 
stock. His grandfather was a chaplain in 
the Continental Army, and his father an offi- 
cer of the War of 1812. His mother was a 
granddaughter of Gen. Nathanael Greene 
of Revolutionary War fame. The history of 
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the Leonard family in the “ New England 
Historical and Genealogical Register” shows 
a spendid list of names conspicuous at the 
bar, in the pulpit, and in the field. Abiel 
Leonard was born at Windsor, Vermont, May 
16,1797. At the age of sixteen he was sent 
to Dartmouth College to be prepared for the 
ministry. As the bent of his mind, however, 
was for the law, the original intention was 
abandoned. A too close application to study 
impaired his sight, and forced his retirement 
from college after an attendance of three 
years. He adopted farm-labor to recruit his 
health. In 1816 he entered the office of 
the prominent firm of Gould & Sill, at 
Whitesborough, New York, and in 1818 was 
licensed to practice. His aggressive nature 
prompted him to seek a new field for his 
labors. Missouri then occupied a prominent 
place in the eyes of the nation, and he se- 
lected it for his future home. At the present 
day it borders on the marvellous to learn 
that he made his way afoot from Western 
New York to the then flourishing outpost of 
civilization, called Franklin, a distance of 
fully twelve hundred miles, much of it through 
untrodden forests. He arrived at Franklin 
in 1819, the possessor of a well-worn suit of 
clothes, and twenty-five cents in money. He 
organized a local school in the hope of pro- 
viding funds for his immediate wants. At 
the end of six months he opened a law-office. 
A small practice left him anabundance of time 
to fit himself thoroughly for his chosen pro- 
fession. So completely did he apply himself 
that in about two years his eyes entirely 
failed him, and he stood in danger of the aw- 
ful fate of total blindness. Nothing daunted, 
he employed a young man to read to him, 
paying him $300 a year for his services. By 
dint of care the sight was saved ; and although 
his eyes were always a source of trouble to 
him, he was able to use them through life. 
In 1823 he became Circuit Attorney, and 
made rapid headway in his profession. In 
June, 1824, the tragic event of his life oc- 
curred. Having addressed a jury in a case 
in which fraud was alleged against Major 





Taylor Berry, the latter took offence at some 
of the criticisms, and assaulted Judge Leon- 
ard with a horsewhip. Physically overpow- 
ered, a moment’s reflection convinced Judge 
Leonard that but one course was open to 
him. The circumstances were much the same 
as those which led to the suicide of Judge 
Reid, of Kentucky, a few years since,— an 
event which caused a wide-spread discussion 
throughout the land. It is probably true 
that no one can accurately theorize as to 
what is justifiable in such a case, and that 
each one must decide for himself when occa- 
sion calls for action upon a real state of 
facts. In Judge Leonard’s instance, and at 
that time, neither his Puritan blood and edu- 
cation, nor the fact that some of his ances- 
tors were distinguished clergymen, deterred 
him. He challenged Berry to fight a duel. 
The meeting took place, despite many efforts 
of friends to effect a reconciliation, and Berry 
fell mortally wounded. That Judge Leonard 
was sustained by the prevailing public senti- 
ment stands evidenced by the fact that the 
Legislature immediately removed the disbar- 
ment and political disabilities which existing 
laws visited upon those who engaged in a 
duel. The recollection of the event was al- 
ways a shadow over his life. He regretted that 
he had been put to the necessity of acting, 
but never regretted that he had done so when 
his honor was at stake and his courage in is- 
sue. He became a member of the Legislature 
during the revising session of 1835, and la 
bored assiduously for a liberal public-school 
system. Though not entirely successful at the 
time, his labors have contributed largely to 
bring about the fact that Missouri has the 
largest public-school fund in the land, except 
only that of the State of Texas. He held 
no other public office before becoming a 
member of the Supreme Court, but ear- 
nestly devoted himself to his profession. He 
was always a hard student, and his library 
disclosed the vast range and thoroughness 
of his reading. All the leading text-books, 
periodicals, and reports, American and Eng- 
lish, were stored on his shelves. He became 
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particularly devoted to the teachings of the | 
_ary of $1,100 per annum during a portion of 


civilians, and devoted several years of his 


life to a careful study of the civil law. After | 


a number of requests to that end, he con- 
sented to accept a place on the bench of the 
Supreme Court. The prominence of his 
views in the jurisprudence of the State is 
such that expressions of surprise are often- 
times evoked on learning that he really 
served only about two 
years and a half. He 
wrote opinions in one 
hundredand fifty-three 
cases during that brief 
period, and not one 
can be recalled which 
his successors have 
criticised or overruled. 
His opinions bear the 
ear-marks of careful 
and painstaking prep- 
aration. It is said that 
he often wrote and re- 
wrote them a number 
of times before they 
met the standard he 
had set for them in his 
own mind. It has been 
recently said by an 
eminent lawyer that if 
Judge Leonard “ had 
written only Whiteside 
v. Cannon (23 Mo. 
457) and none other, 
he would have been 
entitled to a place in the very front rank of 
American jurists.” ! 
full discussion of the legal status of married 
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That case presents a | 
| his eyes on the stormy scenes which sur- 


women and their property, and is a masterly | 


production. 
tion since its delivery his opinion has stood 
as an authoritative guide and landmark. 
That the man who had so carefully educated 
himself, and who was blessed with such ability, 


In all the decisions and legisla- | 


was a patriot in consenting to serve the State, | 
is made evident by considering that the | 


1 J. V. C. Karnes’s Address to the Kansas City | 


Bar Association, Jan. 29, 1891. 


| this jurist in affectionate reverence. 
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public treasury paid him the munificent sal- 


his term, and $2,500 during the remainder of 
it. From 1822 to 1855 the salary of the 
office stood at the former sum. In 1855 it 
became $2,500; in 1865, $3,000; subse- 
quently, and is now, $4,500. Judge Leonard 
resumed the practice in 1857, maintaining an 
office also at St. Louis. He achieved addi- 
tional renown by his 
services as counsel in 
the well-known Mul- 
lanphy Will Case 
(Chambers v. St. 
Louis, 29 Mo. 543). 
The whole question of 
charitable uses was 
presented and_ dis- 
cussed in a brief which 
in its wealth of learn- 
ing and research is ex- 
haustive of the subject, 
and entitled to be con- 
sidered unsurpassed 
even by Mr. Binney’s 
great effort on the 
Girard Will. In 1861 
Judge Leonard’s 
health completely 
failed, and he was com- 
pelled to retire from 
active life. He was 
an intense Union man, 
and fretted greatly at 
his inability to partici- 
pate actively in the ensuing struggle. How- 
ever, he gradually sank, and in 1863 closed 
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rounded his home. Judge Leonard possessed 
in a remarkable degree the power of present- 
ing his arguments in a logical and convincing 
manner. He was equally great at the bar 
and on the bench, and died all too soon for 
the good of the State and his profession. 


John C. Richardson. 


The Bar of Missouri holds the memory of 
Praised 
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by his contemporaries as a perfect lawyer, 
closely reaching the point of genius in the 
vastness and splendor of his learning, the 
. lawyer of to-day, on turning to his remark- 
ably concise and lucid opinions, finds him- 
self ready to add to the meed of praise. 
A native of Kentucky, a graduate of Tran- 
sylvania University, he became a resident of 
Missouri in 1840. Attaining a high rank at 
the Boonville Bar, he removed to St. Louis 
in 1850, and after a short association with 
Sinclair Kirtley, formed a partnership with 
the gifted and lamented Samuel T. Glover. 
The firm of Glover & Richardson enjoyed 
a successful and lucrative practice. In 
1857 he yielded to a request to permit his 
name to be used at the ensuing election for 
judges of the Supreme Court, and his friends 
were overjoyed at the overwhelming nature 
of the favorable result. He became the close 
‘friend and warm admirer of Judge Scott. The 
poor state of his health impelled his resigna- 
tion in 1859; and the following year death 
claimed him, at the early age of forty-two. 
The loss to the profession and to the State was 
great, for there was no rank beyond his reach. 
Distinguished authority bore eloquent testi- 
mony to his correctness of mind, his patient 
industry and gentle courtesy, and declared 
that none could know such a man without 
loving him, nor study his works without con- 
curring in the estimate so expressed. 


Ephraim B. Ewing. 


The son of Rev. Finis Ewing, a distin- 
guished divine, born in Todd County, Ken- 
tucky, in 1819, carefully and thoroughly edu- 
cated at Cumberland College, Judge Ewing 
came to the study of the law well equipped 
by natural endowments and mental prepara- 
tion to reach a leading position in the profes- 
sion. He was admitted in 1842; became 
Secretary of State in 1849 ; Attorney-General 
in 1857; succeeded Judge Richardson in 1859, 
and left the bench in 1861, because of his re- 
fusal to take the Test Oath dictated by the 
Gamble Convention. In 1870 he was elected 
one of the judges of the St. Louis Circuit 





Court, and in 1872 was again made a judge 
of the Supreme Court. With a suddenness 
that was startling he died, as if in an instant, 
June 21, 1873, leaving a large family, a num- 
ber of whom have since become well known 
in public life. Judge Ewing’s marked char- 
acteristics were a conscientious fidelity, an 
untiring devotion to his profession, and a 
rare felicity in giving expression to his 
views. Never an orator, he was still always 
sure of close attention. Though reserved 
in disposition, he enjoyed that popularity 
which rests on general and unbounded con- 
fidence. He was tall and exceedingly spare, 
with a face that bespoke his honesty of pur- 
pose and untiring application to duty. Dur- 
ing his last term he delivered a number of 
opinions which disclose his powers to fine 
advantage (Newmeyer v. Missouri, etc., R. R. 
Co., 52 Mo. 81; Pier v. Heinrichoffen, 52 
Mo. 333; Ketchum v. American Express 
Co., 52 Mo. 390; Pacific Railroad Co. v. 
Cass County, 53 Mo. 17; Straub v. Soderer, 
53 Mo. 38). 
David Wagner. 

Judge Wagner is one of the best known 
of Missouri judges, and his opinions are 
very numerously cited and quoted from by 
modern text-writers. This is attributable 
partly to the fact that during his term of 
service much of the law of the State, ow- 
ing to changed conditions and an era of 
great commercial activity, was passing 
through a formative state, but principally 
to the fact that his vigor and originality of 
thought illuminated so many topics which 
fell to his investigation and decision. He is 
a striking illustration that good judges are 
often the creatures of circumstances. Given 
the opportunity, a man who might otherwise 
have remained to fame unknown, is lifted 
into prominence. Judge Wagner was born in 
Luzerne County, Pennsylvania, Dec. 31, 1826. 
He came to Missouri in 1842; was admitted 
to the bar in 1848, and practiced his profes- 
sion until 1862. In that year he was elected 
a member of the State Senate, and became 
a leading member of that body. In 1864 
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he resigned his seat to accept the office of | Garretzen v. Duenckel, 50 Mo. 104; State 


judge of the circuit court, and in 1865, in 
turn, resigned that station to become a judge 
of the Supreme Court. He was re-elected 
in 1868 and 1870, the last time without op- 
position. In 1876 he was the nominee of 
his party, then largely in the minority, and 
was defeated. He practised law at St. Louis 
until 1880, when he retired to a suburban 
home near Canton, 
Missouri. Occasion- 
ally he advises as con- 
sulting counsel, but is 
‘no longer in active 
practice. In 1870 he 
published a_ revision 
of the statutes of the 
State, and in 1872 a 
supplement _ thereto. 
These __ publications 
were admirably and 
systematically ar- 
ranged. Until the of- 
ficial revision of 1879, 
“Wagner's Statutes” 
were almost univer- 
sally cited. Judge 
Wagner's opinions 
appear in_ twenty- 
seven volumes of the 
reports (38-64). Some 
of them are leading 
cases, and so classi- 
fied by authors. Many 
of them display his 
rare powers to fine advantage. Among 
those which can be studied with profit 
are: Hannibal, etc., R. R. Co. v. Marion 
County, 36 Mo. 294; Hayden v. Tucker, 
37 Mo. 214; Huelsenkanp v. Citizen’s Ry. 
Co., 37. Mo. 537; Gerhardt v. Boatmen’s 
Sav. Inst., 38 Mo. 60; State v. Starr, 38 
Mo. 270; State er rel. v. Fletcher, 39 Mo. 
388; Blair v. Ridgely, 41 Mo. 63; Strouse 
v. Drennon, 42 Mo. 289; Washington Uni- 
versity v. Rowse, 42 Mo. 308; Gibson v. Pa- 
cific Railroad, 46 Mo. 163 (2 Thomps. Neg]. 
944); State er rel. v. Gatzweiler, 49 Mo. 17; 
24 
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ex rel. v. Boone County Court, 50 Mo. 317 
(dissenting) ; State ex rel. v. Saline County 
Court, 51 Mo. 350 (dissenting); McVey z. 
McVey, 51 Mo. 406; Chisholm v. National 
Ins. Co., 52 Mo. 213; State er rel. v. Lef- 
fingwell, 54 Mo. 258; Dunn v. Railey, 58 
Mo. 134; St. Louis v. Griswold, 58 Mo. 175; 
Lewis v. St. Louis, etc, R. R. Co., 5g Mo. 
495; Greenabaum 
Elliott, 60 Mo. 25; 
Isabel Hannibal, 
etc... BR. BR. Ge, 6o 
Mo. 475; Bailey v. 
Smock, 61 Mo. 213; 
Lammert v. Lidwell, 
62 Mo. 188; Hamil- 
ton v. Marks, 63 Mo. 
167; Dunn v. White, 
63 Mo. 181. 

A competent au-" 
thority has said of 
Judge Wagner: “ He 
possesses a_ strong 
habit of attention and 
a powerful memory. 
These enable him to 
seize, with great ra- 
pidity, upon all the 
elements of a subject, 
and to hold them in 
one connected image 
in his mind's eye. 
His most elaborate 
judgments are thus 
fully organized in his mind before he puts 
pen to paper, and then they are written 
out at one sitting, with seldom an erasure or 
interlineation.” 


UV. 
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Walter L. Lovelace. 


By dint of industry and determination, 
Judge Lovelace reached the summit of his 
ambition. He was born in Charlotte County, 
Virginia, Oct. 1, 1831, of parents whose cir- 


cumstances were exceedingly limited. On 
the death of his father in 1833, his widowed 
mother removed to Montgomery County, 
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Missouri. Walter labored on a farm during his 
boyhood, attending school, according to cus- 
tom, during the winter months only. Later 
he taught school, and by his savings was en- 
abled to attend the Missouri State Univer- 
sity. He was admitted to the bar in 1855. 
In 1862 and 1864 he was elected to the 
State Legislature, serving as Speaker of the 
House of Representatives during his second 
term. A handsome portrait in oil hangs on 
the walls of the Chamber in which that body 
sits, a memorial placed by Legislative direc- 
tion. He survived his appointment as a mem- 
ber of the Supreme Court but fifteen months. 
He suffered greatly from weakness of the 
lungs, and fell a victim to consumption, not 
yet thirty-five years old. He was an indus- 
trious judge, and his opinions indicate that 
with experience and good health he would 
have earned for himself a prominent rank. 


Nathaniel Holmes. 


Judge Holmes was one of the most schol- 
arly of all who have been members of this 
court. He was born in Peterborough, New 
Hampshire, July 2, 1814; graduated at Har- 
vard Law School, was admitted to practice at 
Boston in 1839, and immediately removed to 
St. Louis. He was a successful practitioner, 
and greatly devoted to scientific and literary 
researches. On the Supreme Court bench 
he wrote a number of opinions which dis- 
play a keen insight into that reason which is 
the life of the law as well as a leaning to the 
rules of the civil law and the views of the 
continental jurists, — Clark v. Hannibal R. R. 
Co., 36 Mo. 202; Baker v. Stonebraker, 
36 Mo. 338; Valle v. Cerre, 36 Mo. 575; 
Sawyer v. Hannibal, etc., R. R. Co., 37 Mo. 
240; State v. Benoist, 37 Mo. 500; Forder 
v. Davis, 38 Mo. 107; Barnard v. Duncan, 
38 Mo. 170; Callahan v. Warne, 40 Mo. 131; 
Murphy and Glover Test Oath Cases, 41 Mo. 
339; Rutherford v. Williams, 42 Mo. 18; 
Abbott v. Lindenbower, 42 Mo. 162. 

On his resignation in 1868, he accepted 
the Royall Professorship of Law in Harvard, 
and filled it until 1872. He is the author of 





a work on “ The Authorship of Shakspeare,” 
which has attracted wide-spread attention, 
and made him the leading advocate of the 
theory that Bacon was the author of the 
Shakspearean dramas. 


Thomas J. C. Fagg. 


The vacancy caused by Judge Lovelace’s 
death was filled by the promotion of Judge 
Fagg from the circuit court bench, which he 
had occupied for four years previously. Judge 
Fagg was born in Albemarle County, Vir- 
ginia, July 15, 1822, and came to Missouri on 
his father’s removal to Pike County in that ° 
State in 1836. He was admitted to practice 
in 1845, and for some years ensuing prac- 
tised with Hon. James O. Broadhead. In 
November, 1850, he became probate judge; 
in 1855, a member of the Legislature; in 
1856, judge of a Common pleas court; in 
1858, a member of the Legislature a sec- 
ond time; in 1861, a brigade-inspector and 
colonel ; in 1862, a circuit judge; and in 
1869, upon the expiration of his term as 
judge of the Supreme Court, he resumed 
the practice of his profession. These few 
lines disclose the busy life of a man ever 
active in public and professional duties. To 
complete the sketch, mention should be made 
of not a few candidacies for such positions 
as member of the General Assembly, Lieu- 
tenant-Governor, and Congressional seats. 


Philemon Bliss. 


That Judge Bliss should have accomplished 
all he did through a life that had in it few 
days of freedom from physical pain, is little 
less than marvellous. At the age of eighteen 
a severe cold generated a bronchial affection, 
leaving him with weakened voice, an almost 
constant cough, and periodical attacks of 
pains in the chest, which remained with 
him throughout his life. And yet a most 
cursory glance over his life-work, as lawyer, 
legislator, judge, author, and professor, will 
disclose a record which any one might be 
proud to claim. Born of Puritan stock at 
North Canton, near Hartford, Connecticut, 
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July 28, 1813, on a farm, to which he often 


the then ¢erra incognita called Dakota. He 


referred in after-life as littlke more than a | did not find his surroundings congenial to 


granite rock, compared with the magnificent 
prairies and fertile bottoms of the West, his 


his tastes, and after organizing the courts of 
that Territory, and indulging in frontier idle- 


father removed to Whitestown, New York, | ness until 1863, he became interested in the 


in 1821. Here Philemon did farm-work, and 


| 


attended winter school at the Steuben Acad- | 


emy. He afterward studied at Oneida In- 
stitute and Hamilton College, either working 
for his board or board- 
ing himselfin hisroom, 


| 


political struggle then pending in Missouri, 
and in 1864 removed to St. Joseph in that 
State. 

In 1866 Judge Bliss was elected Probate 
Judge of Buchanan 
County, and was ap- 





being in exceedingly 
limited means, owing 
to his father’s want of 
prosperity. In 1833 
he entered the law 
office of Theodore Sill 
(formerly Gould & 
Sill) at Whitesboro, 
where he studied law 
until the fall of 1834, 
when his health failed 
rapidly. He went to 
Florida, and remained 
there about a year 
without receiving ma- 
terial benefit. Hethen 
removed to Ohio;,.and 
his ill-health continu- 
ing, he engaged in the 
varied occupation of 
teaching, surveying, 
and clerking in a 
land office. In 1841 
his health improved ; 
and having completed his law studies, he en- 
tered upon the practice at Elyria, Ohio. In 
1848 he was elected presiding judge of the 
circuit composed of Lorain, Cuyahoga, Lake, 
and Geauga Counties, Ohio, and served until 
the abolishment of the judicial offices by the 
Constitution of 1851. In 1854 he was elected 
to Congress from a district previously Dem- 
ocratic, and in 1856 was re-elected. His 
rapidly failing health compelled him to leave 





THEODORE BRACE. 


| 
| 





the climate of Northern Ohio, and in the | 
| subject, and has been pronounced by emi- 
from President Lincoln as Chief-Justice of | nent authority to be a valuable addition to 


spring of 1861 he accepted the appointment 


pointed also curator of 
the State University. 
In 1868 he was elected 
to the Supreme Bench, 
and for four years 
was a patient, indus- 
trious, and _ popular 
judge of that court. 
Upon his retirement 
from the bench he was 
appointed Professor of 
Law in the State Uni- 
versity, and in 1873 
founded its Law De- 
partment. This hecon 
ducted, with marked 
ability, until his death, 
which occurred in 
August, 1889; and 
with the able assist- 
ance of Professor 
Tiedeman, he suc- 
ceeded in building up 
a splendid reputation 
and a large scholarship for that department. 
In 1878 he published a treatise on “ Code 
Pleading,” a second edition of which was 
issued in 1887. This work has become 
standard authority throughout the country, 
and is used as a text-book in many of the 
principal law schools. 

In 1885 he published a treatise on Sover- 
eignty, which, although it has not reached 
general circulation, has received the appro- 
bation of the students and writers upon that 
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the library of the student of American his- 


tory, and a great help to the teacher of the | 


principles of civil government. 

From boyhood Judge Bliss’s convictions 
upon the question of slavery were fixed and 
earnest. His best and highest efforts were 
given to the cause of abolition. He was 


of Sumner, Chase, Giddings, and Lovejoy. 

Although by nature of a modest and retir- 
ing disposition, and hampered by constant 
ill-health and physical weakness, Judge Bliss 
was always at the front, active, zealous, and 
aggressive in the cause. He had studied the 
question of slavery in all its phases ; and his 
arguments made during the Kansas struggle, 
on the legal aspects of slavery in its relation 
to the Federal Government, were pronounced 
by Mr. Sumner and other anti-slavery leaders 
to be the ablest made in the House. 

Judge Bliss’s opinions rendered while on 
the Supreme Bench are singularly concise, 
lucid, and able, and bear the impress of care- 
ful study and training. 

After his accession to the Supreme Bench 
and during the years following, Judge Bliss 
took no active part in political or other 


affairs of a public nature, although he main- | 


tained a lively interest in all questions af- 
fecting the public welfare, and furnished 
occasional articles upon current topics to 
various reviews. 

His duties at the Law School proved 
highly congenial to his tastes; and the train- 
ing of young men in the profession to which 
he was devotedly attached, was a labor of 
love rather than a perfunctory duty. During 
the last distressing days of pain and suffer- 
ing, his thoughts constantly reverted to his 


classes, with an anxious solicitude for the suc- | 


cess and welfare of the school he loved, and | them, at once appointed him reporter to 


for which he had labored so long and well. 


true in every relation and duty of life, 


Judge Bliss furnished an honorable record | 


such as few men leave behind. 





Edward A. Lewis. 


Though Judge Lewis was upon the Su- 
preme Court only a few months, he subse- 
quently gave to the State nearly twelve years 
of service as presiding judge of the St. Louis 
Court of Appeals. He was born at Wash- 


with the advance guard, — the trusted friend | ington, District of Columbia, Feb. 22, 1820 ; 
| at the age of fifteen he became an apprentice 


| to the printer’s trade in the office of Duff 


Green ; in 1836 he became a private tutor ; 
in 1838, a clerk in the Government Land 
Office ; the next year he removed to Yazoo, 
Mississippi, where he was admitted to the 
bar in 1841. He was a self-made and self- 
educated man. In 1845 he settled at Rich- 
mond, Missouri, and after filling a number 
of county offices, accepted editorial charge 
of a newspaper in St. Louis in 1851. He 
was the father of that body known as 
the International Typographical Union. In 
1853 he entered upon the practice of the 
law in earnest, and soon attained an en- 
viable rank in his profession. He made 
St. Charles his home in 1856. He was 
a Presidential Elector twice, and the un- 
successful candidate of the minority party 
for the Supreme Court in 1868. In 1874 he 
became a member of that tribunal, and in 
1875 was appointed a judge of the St. Louis 
Court of Appeals. He was a man of sin- 
gularly modest and retiring disposition, but 
endowed with rare powers of discrimination. 
He was a master of the English language ; 
and his opinions are clear, to the point, and 
strikingly free from dicta. In 1888 physical 
infirmity and increasing deafness compelled 
his resignation; but his associates, as a tes- 
timonial to his long and laborious services, 
and in a spirit that reflects credit upon 


the court. He held this position until his 


Modest, retiring, and unselfish in disposi- | death in 188g. 


tion; kind, gentle, and courteous by nature; | 
wise, upright, and pure of heart; faithful and | 


Henry M. Vories. 


A jolly, easy-going boy, there was little in 
his youth that promised an able and popular 


lawyer. A native of Henry County, Ken- 





tucky, born in 1810, of German descent, a 
soldier in the Black Hawk War. he began 
the study of the law at the age of thirty-one, 
having previously failed as a merchant. In 
1844 he came to Missouri, poor to the point 
of grinding poverty, but of indomitable en- 
ergy. Fortune smiled upon him asa reward, 
and he soon became one of the leaders of 
the St. Joseph Bar He was a diligent prac- 
titioner, and became 
an industrious judge. 
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number of able and exhaustive opinions, 
many of which are destined to be classed 
as “leading cases.” He was born in Eaton- 
ton, Georgia, June 2, 1834, educated at Mer- 
cer University and Shurtleff College, and 
graduated from the Cincinnati Law School. 
He began practice in 1857, and enjoyed a 
high local reputation. He has now served 
eighteen years on the Supreme Court, and 
his opinions are found 
in forty-nine volumes 





His opinions bespeak 
a writer thoroughly in 
earnest, but are open 
to criticism because of 
their prolixity. He 
was prone to set out 
the pleadings, evi- 
dence, and instructions 
at great length,—a 
fault that has created 
the impression that he 
lacked the faculty of 
expressing __ himself 
concisely. However, 
his conclusions seldom 
met with dissent, and 
have rarely been, de 
parted from. His style 
and the fault noted 
can be gathered from 
Bassett v. St. Joseph, 








(52-100). Among 
the opinions which de- 
serve to rank as his 
most important and 
elaborate productions 
are those in Freeman 
v. Thompson, 53 Mo. 
183; Pomeroy v. Ben- 
ton, 57 Mo. 531; S.C. 
77 Mo. 64; Schmidt 
v. Hess, 60 Mo. 591 ; 
State ex re/. v. Potter, 
63 Mo. 212; Clark v. 
Mitchell, 64 Mo. 464; 
Cass County v. Green, 
66 Mo. 498; Griffith 
v. Townley, 69 Mo. 
13; Morgan v. Durfee, 
69 Mo. 469; Chouteau 
v. Allen, 70 Mo. 290; 
Baldwin v. Whit- 








53 Mo. 290; Hender- 
son v. Henderson, 55 
Mo. 534; Baker 


SHEPARD 


Uv. 


Chicago R. R. Co., 57 Mo. 265: Cooper vz. | 


Ord, 60 Mo. 420; Boyd v. Jones, 60 Mo. 454. 


Thomas A. Sherwood. 


The views of no other judge have done so | 


much to mould the rulings of this court as 
those of Judge Sherwood. Endowed with 


a mind of undoubted genius, a capacity for 
great labor and research, of intense indi- | 
viduality, bold and aggressive in thought, | 
equally so in expressing himself, and al- | 
ways exceedingly in earnest, Judge Sher- | 
wood has enriched the Reports by a large | 


comb, 71 Mo. 651; 
Attorney-General v. 
Collier, 72 Mo. 13; 
Leavitt v. Laforce, 71 Mo. 353; Massey v. 
Young, 73 Mo. 260; Faulkner v. Faulkner, 
73 Mo. 327; Kelley v. Hurt, 74 Mo. 561; 
State er rel. v. Hermann, 75 Mo. 340; Pow- 
ell v. Mo. Pac. Ry. Co., 76 Mo. 80; State v. 


BARCLAY. 


| Addington, 77 Mo. 110; Rannells v. Gerner; 


80 Mo. 474; Scudder v. Ames, 89 Mo. 496 
(dissenting); Kline 7. Vogel, 90 Mo. 239; 
State 7. Partlow, 90 Mo. 608; £x parte Mar- 
maduke, 91 Mo. 228 (dissenting); Hager- 
man v. Sutton, 91 Mo. 519; State v. Bry- 
ant, 93 Mo. 273 (dissenting); State ex re/. v. 
Pond, 93 Mo. 506 (dissenting); Young v. 
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Kellar, 94 Mo. 581; State v. Meyers, 99 
Mo. 107. 

Judge Sherwood’s style is rhetorical, of- 
tentimes in a marked degree. He has been 
unsparing in his denunciation of frauds, 
and strenuous in his demands for a rigid 
adherence to the strict letter of the Consti- 
tution. In a number of notable instances 
he has led a dissent so ably and so forcibly 
that the next hearing resulted in an adop- 
tion of his views. (See Polston v. See, 54 
Mo. 291; overruled, Edwards v. Knapp, 97 
Mo. 432; Hargadine v. Van Horn, 72 Mo. 
370, and Burnett v. McCluey, 78 Mo. 676; 
overruled, Burnett v. McCluey, 92 Mo. 230; 
Kanaga v. St. Louis, etc., R. R., 76 Mo. 207 ; 
overruled, Mueller v. Kaessmann, 84 Mo. 
318; State v. Hickman, 75 Mo. 416, and 
State v. Jennings, 81 Mo. 185; overruled, 
State v. Berkley, 93 Mo. 41; Wernse v. 
McPike, 76 Mo. 249; overruled, Wernse v. 
McPike, 100 Mo. 476; Priest v. Way, 87 Mo. 
16; overruled, Bogie v. Nolan, 96 Mo. 85.) 

Whether the practice of elaborate dissent- 
ing opinions is a beneficial one or not, there 
can be no doubt that Judge Sherwood’s in- 
dulgence of it has not been wholly barren 
of fruit. It is in the domain of equity ju- 
risprudence that Judge Sherwood is pre-emi- 
nently great, for he is doubtless a thorough 
master of every aspect of its rules and doc- 
trines. That he should have escaped criti- 
cism because of some of his utterances, would 
be strange in this age, when anything outside 
the time-honored and well-trodden paths of 
judicial expressions at once attracts the atten- 
tion of the profession. Nor is this the time 
or place to discuss the merits of the criti- 
cisms made. This much can always be 
justly claimed for this jurist, — that he is in- 
flexibly honest in his views, brave in express- 
ing them, and has never faltered in their 
defence ; and, above all, that if he has erred 
at all, it has been in form and not in sub- 
stance, and on the side of a high standard of 
personal and official honesty, and in the di- 
rection of construing constitutional guaran- 
ties for the largest protection of private rights 
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and individual liberty. A selection, at ran- 
dom, of some of his best known sentences 
can be profitably grouped in these columns, — 

“Tt is, indeed, a very sad commentary on 
human nature, that accusations like the pres- 
ent are ever founded in fact; and it is an 
equally melancholy reflection that but too 
frequently charges of this sort result alone 
from the promptings of a mendacious and 
malevolent spirit, fortuitously furnished with 
some slight circumstance sufficing to give 
verisimilitude to some artfully woven and 
damning story. The judicial annals abound 
with instances where the sheerest fabrica- 
tions respecting the offence here charged 
have been made to assume and wear the 
hue and complexion of absolute verity.” 
(State v. Jaeger, 66 Mo. 173, 175, 176.) 

“ When we reflect on the foregoing diverse: 
statements, and numerous others of like kid- 
ney scattered through this record, these 
questions come unbidden before us: Need 
honesty shelter itself behind prevarication ? 
Must good faith summon to its aid the mot- 
ley troop of falsehood?” (Cass County vz. 
Green, 66 Mo. 498, 511.) 

“Fraud is rarely susceptible of positive 
proof, for the obvious reason that it does 
not cry aloud in the streets, nor proclaim its 
iniquitous purposes from the housetops. Its 
vermiculations are chiefly traceable by ‘ cov- 
ered tracks and studious concealments.’”’ 
(Massey v. Young, 73 Mo. 260, 273.) 

“T concur in overruling the motion for re- 
hearing on these grounds: .. . (3) A great 
clamor has been made about the opinion, 
and I am in favor of denying the motion on 
that distinct ground, regardless of all other 


| considerations. . The days of any court ought 


to be numbered, whenever it yields by the 
tithe of a single hair to any other considera- 
tions except those arising upon the record.” 


| (Long v. Long, 79 Mo. 644, 660.) 


“With all deference to my associates, I 
can only say that such a conviction (as sup- 
posed for the sake of argument), though 
secundum legem, as goes Hickman’s case, is 
worthy alone of ‘twelve butchers for a jury 











and a Jeffries for a judge!’ And I here con- 
fidently venture the prediction that when a 
real case like the hypothetical one shall 
come to this court, my associates will say 
aye to this declaration.” (State v. Jennings, 
81 Mo. 185, 208.) 

“Error is not sacred; it has no vested 
right to exist; and it becomes us as men, 
certainly as judges, whenever error is dis- 
covered for the first 
time, to confess and 
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pointment of Adjutant-General from Governor 


| Jackson, whom he accompanied to the South. 


He served as Secretary of State under Gov- 
ernor Reynolds, and on the staffs, succes- 
sively, of Generals Polk, S. D. Lee, and Tay- 
lor. Until the removal of the Test Oath in 
1867 permitted him to do so in Missouri, he 
practised law at Memphis. As a judge, Judge 
Hough was a hard student and a careful 

writer. His opinions 

are written neatly, 





to forsake it at the 


earliest opportunity. 
Prov. xxviii, 13.” 
(Straus v. Kansas 


City, etc, Ry. Co., 
86 Mo. 421, 437. 
“In my humble 
opinion such a theory 
of the law is only 
equalled in its world- 
embracing compre- 
hensiveness by the 
Missionary Hymn; it 
places an adminis- 
trator in this State 
on the same pedestal 
where the oration of 
Phillips places Napo- 
leon the Great, mak- 
ing him ‘proof against 
peril, and empowered 








without a blot or inter- 
lineation; and _ his 
chirography is as clear 
and legible as copper- 
plate. He was concise 
in his diction, and en- 
riched the jurispru- 
dence of the State by 
his labors. Some of 
his best opinions are : 
Hall v. Adkins, 59 Mo. 
144; Sharpe v. John- 
ston, 59 Mo. 557; S.C. 
76 Mo. 660; Rogers 
v. Brown, 61 Mo. 187; 
Valle v. Obenhause, 62 
Mo. 81 (dissenting). 
(His views approved, 
Campbell v. Laclede 
Gas Co., 84 Mo. 352, 
378; and Valle v. 








with ubiquity.” 
(Scudder v. Ames, 89 
Mo. 496, 522, 523.) 


Warwick Hough. 


Of distinguished parentage, the future 
judge was born in Loudon County, Virginia, 
Jan. 26, 1836. His parents brought him 
to Missouri during the following year, and 
settled at Jefferson City in 1838. He grad- 
uated from the State University in 1854 ; as- 
sumed the study of the law in the office of 
General, now Judge, E. L. Edwards at Jef- 
ferson City, and was admitted to practice in 
1859. He was in partnership with J. Proc- 


JAMES B. 


Obenhause, overruled, 
Dyer v. Wittler, 89 Mo. 
81.) Peltz v. Eichele, 
62 Mo. 172; Turner v. Baker, 64 Mo. 218 ; 
Randle v. Pacific R. R., 65 Mo. 325; Smith 
v. Madison, 67 Mo. 694; Heim v. Vogel, 69 
Mo. 529; MclIlwrath v. Hollander, 73 Mo. 
105 ; Buesching wv. St. Louis Gas Light Co., 
73 Mo. 219; State er re/. v. Tolson, 73 Mo. 
320; State v. Ellis, 74 Mo. 207: Fox v. Hall, 


GANTT. 


74 Mo. 315; Skrainka v. Allen, 76 Mo. 384; 


tor Knott until 1861, when he accepted the ap- | 


Fewell v. Martin, 79 Mo. 401. 

Judge Hough is of imposing appearance 
and graceful manners. Since his retirement 
from the bench, he has become an honored 
member of the St. Louis Bar. 
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Elijah Hise Norton. 

From his quiet home in Platte County, 
Missouri, Judge Nortoncan look back through 
the record of his long and well-spent life 
with profound satisfaction: born in Logan 
County, Kentucky, Nov. 21, 1821; educated 
at Centre College, Danville, Kentucky, and at 
Transylvania University; a member of the 
Platte County, Missouri, Bar in 1842; a highly 
popular judge of the circuit court from 1850 
to 1860; a member of Congress during the 
stormy period of 1861-1862 ; a member of the 
Gamble Convention, 1861-1863, and of the 
Constitutional Convention of 1875; a judge 
of the Supreme Court, 1876-1889. Midst 
these public duties, Judge Norton found time 
to become a highly successful farmer and busi- 
ness man, so that in his chosen retirement 
he presents the rather unusual spectacle of a 
man who has been in public life, especially 
as a Missouri judge, and is blessed with a 
competency. Judge Norton is a man of strong 
convictions, and left his impress plainly and 
visibly upon the decisions rendered during 
his term. In the volumes published during 
that period are found a large number of his 
opinions, many of them in important cases, 
and covering a wide range of questions. A 
perusal of them will be profitable to the 
reader, and inspire an admiration for the in- 
dustry and ability of which they are the fruits. 
Some of them are: Ex parte Jilz, 64 Mo. 
205; Attorney-General v. Miller, 66 Mo. 
328; State v. Shock, 68 Mo. 552 (dissent- 
ing); Kitchen v. St. Louis, etc., R. R. Co, 
69 Mo. 224; St. Louis v. St. Louis Gas 
Light Co., 70 Mo. 69; Ex parte Slater, 72 
Mo. 102; Gill v. Balis, 72 Mo. 424; Rogers 
v. Marsh, 73 Mo. 64; Wiggins Ferry Co. v. 
Chicago R. R. Co., 73 Mo. 389; Dickinson 
v. Coates, 79 Mo. 250; Farrar v. St. Louis, 
80 Mo. 379; Harrison v. Smith, 83 Mo. 
210; Ewing v. Hoblitzelle, 85 Mo. 64; State 
ex rel. v. Corrigan Street Ry. Co., 85 Mo. 
263; Bell Tel. Co. v. Julia Bldg. Assn., 88 
Mo. 258; Ex parte Marmaduke, 91 Mo. 
228; State er rel. v. Pond, 93 Mo. 606; 
Sheehy v. Kansas City Ry. Co., 94 Mo. 574. 
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John W. Henry. 

Judge Henry was born in Cynthiana, Ken- 
tucky, Jan. 29, 1825 ; graduated from the Law 
Department of Transylvania University in 
1844; and in 1845 became a member of the 
Boonville, Missouri, Bar. In 1854 he served as 
State superintendent of public schools, and in 
1864 removed to Macon City, Missouri. In 
1872 he was elected judge of the circuit court, 
and gained a high reputation as a strong 
lawyer and able judge. In 1876 he was 
elected to the Supreme Bench. A constant 
practice before him as a member of that 
court, and an almost daily association with 
him during his term, and since, have 
made the impression that Judge Henry 
is gifted with a singularly active mind, thor- 
oughly trained to the law, and the happy 
faculty of at once grasping the salient points 
of a case presented for consideration. He 


rendered the State great services and deliv- 


ered a large number of opinions. He was 
especially well versed in questions of negli- 
gence, constitutional law, and statutory con- 
struction. The opinions upon which he can 
well afford to rest his fame are: Johnson v. 
Beazley, 65 Mo. 250; Duke v. Harper, 66 
Mo. 51; State v. Wingo, 66 Mo. 181; 
Atlantic, etc., R. R. Co. v. St. Louis, 66 Mo. 
228; Bliss v. Pritchard, 67 Mo. 181; State 
v. Doepke, 68 Mo. 208 ; Wellshear v. Kelly, 
69 Mo. 343; Lowry v. Rainwater, 70 Mo. 
152; Laytham v. Agnew, 70 Mo. 48; Por- 
ter v. Hannibal, etc., R. R. Co., 71 Mo. 66; 
Ex parte Brown, 72 Mo. 83, Wright v. 
Bircher, 72 Mo. 179; Hannibal Bank v. 
Hunt, 72 Mo. 597; Acton v. Dooley, 74 Mo. 
63; Russell v. Columbia, 74 Mo. 480; River 
Rendering Co. v. Behr, 77 Mo. 91 ; Deaver 
yv. Walker, 79 Mo. 664; Blumb v. Kansas 
City, 84 Mo. 112; Moore v. Wabash, etc., 
R. R. Co., 85 Mo. 588; Siegrist v. Arnot, 
86 Mo. 200; McDermott v. Hannibal, etc., 
R. R. Co., 87 Mo. 285. 

Upon his retirement, he removed to Kan- 
sas City. In 1889 the Legislature provided 
two additional circuit judges, to dispose of 
the rapidly increasing litigation in that pros- 
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perous city. Judge Henry accepted one of 
these seats, and in 1890 was elected for a 
full term by an overwhelming majority. He 
is universally respected at the bar as an ideal 
judge, because of his uniform courtesy, great 
ability, and tireless devotion to duty. 


Robert D. Ray. 


By nature Judge Ray is one of the most 
amiable and courteous of men. Endowed 
with a high sense of honor, and an unbend- 
ing desire to administer exact justice, he has 
been carefully conscientious in the discharge 
of his judicial duties. He was born in Lex- 
ington County, Kentucky, Feb. 16,1817, grad- 
uated from Cumberland College in 1838, and 
came to Carrollton, Missouri, in 1839. He 
attained high rank at the bar, and was espe- 
cially well known for his ability in the many 
difficult cases arising out of the imperfect 
and uncertain land titles in that section of 
the State. He was a member of the Legis- 
lature in 1846, and of the Gamble Convention 
in 1861. He remained continuously in the 
practice of his profession until 1881, when 
he assumed his seat as a member of the Su- 
preme Court. Judge Ray’s opinions display 
a laborious consideration of the case before 
him, and are in most instances exhaustive 
discussions of the questions involved. Some 
of them will always be worthy of attentive 
perusal. Many of them discuss interesting 
questions ; and among those that show his 
abilities to good advantage are: Matheny 
v. Mason, 73 Mo. 677; St. Louis v. Riche- 
son, 76 Mo. 470; State er rel. v. Lewis, 
76 Mo. 370; Abbott v. R. R. Co., 83 Mo. 
271 ; Widdecombe v. Childers, 84 Mo. 382; 
Crow v. Meyersieck, 88 Mo. 411; Dyer v. 
Wittler, 89 Mo. 81; Davis v. Wabash, etc., 
Ry. Co., 89 Mo. 340; Peck v. Lockridge, 
97 Mo. 549; Rychlicki v. St. Louis, 98 Mo. 
497 (dissenting). 


Francis M. Black. 


Nature has gifted Judge Black bounteously 
with those qualities which go to make upa 





mental development; is laboriously indus- 
trious ; has a discriminating mind ; is patient 
and entirely free from any element which 
can alloy the purity of his judicial temper- 
ament. He was born in Champaign County, 
Ohio, July 24, 1836, and became a member 
of the Kansas City Bar in 1864. A large 
practice fell to his lot, and he figured prom- 
inently and creditably in a number of in- 
stances of exceedingly important litigation. 
His first public office was that of member of 
the Constitutional Convention of 1875. In 
1881, he was elected circuit judge. His ser- 
vices on that bench were conspicuously able 
and satisfactory. They have been no less so 
in his more elevated position. His opinions 
are concise, expressed in terse and vigorous 
phrases, and manifest a decided inclination 
to follow adjudged cases. A striking illus- 
tration of his readiness to yield his own pre- 
viously entertained opinion is found in Webb 
v. Webb, 87 Mo. 540. This case was tried 
before him as circuit judge. When it came 
before the Supreme Court, all the judges 
voted for affirmance, except Judge Black 
himself. He filed a brief opinion dissenting 
from the one which affirmed his own judg- 
ment. He has been the organ of the court 
in quite a number of important cases. His 
abilities can fairly be adjudged by his opin- 
ions in Missouri, etc., R. R. Co. v. Tygard, 
84 Mo. 263; Vawter v. Mo. Pac. Ry. Co., 
84 Mo. 679; Givens v. Van Studdiford, 86 
Mo. 149; Ferrenbach v. Turner, 86 Mo. 
445; Bent v. Priest, 86 Mo. 475; Kiley v. 
Kansas City, 87 Mo. 103; Martin v. Col- 
burn, 88 Mo. 229 (dissenting); Howe v. 
Wilson, 91 Mo. 45; Slattery v. St. Louis, 
etc., Transportation Co., 91 Mo. 217; Atta- 
way v. Third National Bank, 93 Mo. 485; 
Robinson v. Ware, 94 Mo. 678; Young v. 
Boardman, 97 Mo. 181; Rychlicki v. St. 
Louis, 98 Mo. 497; Dowell v. Guthrie, 99 
Mo. 653; Chew v. Keller, 100 Mo. 362. 
Judge Black possesses, in a wonderful 
degree, the power of grouping and con- 
densing the facts of complicated cases. A 


useful judge. He is of strong physical and | striking instance of this faculty is found 


+ 
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in the case of Johnson v. Turner, 95 Mo. | 


431, 441. 
of no less than fourteen thousand pages of 


written manuscript. It was an equity case 
which turned almost entirely on the facts, 
and involved a review of numerous and com- 
plicated transactions covering a period of 
twenty-five years, resting largely in parol. 
Both parties appealed from the judgment be- 
low, and the mountain of transcript and briefs 
was enough to appall the stoutest heart. Yet 
Judge Black read every line of it all, and pre- 
sented a statement of the facts which con- 
tains not over fifteen hundred words, and in 
which neither party could point out an omis- 
sion of a single salient fact. 


Theodore Brace. 


Judge Brace is a native of Alleghany 
County, Maryland, and was born June 10, 
1835. He became a resident of Missouri in 
1856. At the breaking out of the war he en- 
listed in the Confederate cavalry service, and 
by repeated promotions became a colonel. 
When the bar of the Drake Test Oath was 
removed, he resumed the practice of his pro- 
fession. In 1874 he became a member of 
the State Senate, and gained a wide reputa- 
tion as an orator of rare grace and eloquence. 
In 1879 he became probate judge of Monroe 


County; in 1881, a judge of the circuit | 


court; and in 1887, a member of the Su- 
preme Court. 
language, and is particularly happy in pre- 
senting complicated chancery causes. In per- 


He has a ready command of | 


The Green Bag. 


| 


The record in that case consisted | 





abilities and traits can be fairly judged by 
the opinions delivered in Lewis v. Coates, 93 


| Mo. 170; Cahn v. Lehman, 93 .Mo. 574; 





| 


Dickson v. Kempinsky, 96 Mo. 252; Sim- 
mons v. Hill, 96 Mo. 679; Hargadine v. 
Henderson, 97 Mo. 375; Beck v. Mo. Pac. 
Ry. Co., 13 S. W. Rep. 1053. 


Shepard Barclay. 


The youngest member of the court was 
born in St. Louis, Nov. 3, 1847, and is a 
descendant of an old and prominent family 
of that city. He was thoroughly educated 
in the local public and high schools; was 
graduated at the St. Louis University in 
1867, and at the Law Department of the 
University of Virginia in 1869. He spent 
two sessions at the University of Berlin in 
the study of the civil law, and incidentally 
acquired a good knowledge of foreign lan- 
guages. He began the practice of his pro- 
fession in 1872, and was exceedingly thorough 
in the preparation of his cases. Some of 
his more important and elaborate briefs are 
digested in 75 Mo. 319, 340, 485, and 71 
Mo. 631. 

In 1882 he was elected one of the circuit 
judges of the city of St. Louis, and in 1888 
the bar of that city strongly urged his can- 
didacy to the supreme bench. His opinions 
are generally concise and free from elabora- 
tion. In the very recent volumes the fol- 
lowing evidence his characteristics: San- 
ders v. Anchor Line, 97 Mo. 26; Henry 
v. Evans, 97 Mo. 47; State v. Hope, 100 


sonal contact he is affable and genial. His | Mo. 347. 
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AN UNSEEN WITNESS. 


By GeEorGE B. DEXTER. 


i gdh years ago, as I was sitting in 
my office in Boston, I received a tele- 
gram from a friend of my father’s in New 
York asking me to go to the city of C 
late that afternoon, and witness the @gna- 
tures of some papers which were to be 
passed the following day. As he was in- 
terested in the transfer of some property to 
which these papers referred and did not 
know any one in C , he wished to have 
some friend witness the signatures in case 
of a law-suit in the future. I took the five 
o'clock train, and reached C at half-past 
nine. On going to the hotel and asking for 
a room, I was informed that a convention 
was being held there and they could not 
give me a regular bedroom, but would give 
me half of a reception-room which was di- 
vided by a thin spruce sheathing completely 
closing the archway in the middle, making 
two very comfortable rooms. As I was very 
weary, I at once retired to the room, and 
within twenty minutes was in a cot-bed 
which stood close to the partition before 
referred to. Presently the door from the 
hall opening into the other room was opened. 
Two men entered and lighted the gas, which 











threw a ray of mellow light through the | 


partition; they then began a conversation, 
which was carried on in -a loud tone, by 
which I was much disturbed. I turned sev- 
eral times, trying not to listen to what was 
being said ; but presently the subject of their 
discussion attracted my attention. I sat up 
in my bed and listened. From what was 
said, I learned that the older of the two men 
was an apothecary from Rockport, a town 
some fourteen miles distant from C ; 
and the other was a younger man who had 
evidently been his clerk up to July, it then 
being the month of December. “Jim” Tay- 
lor, the apothecary, laid bare this story : — 








The son of old Deacon Sanborn had been ' 


killed two years before; he had been the 
grocer of the town, having his store in the 
same building with Taylor’s apothecary shop. 
The old deacon, wishing to close out the 
business after his son’s death, offered it to 
Taylor, and he bought it at $2,000, paying 
him $800 cash, and giving him a note for 
$1,200. “ Now,” said Taylor to his compan- 
ion, “ you know that note was due the 4th 
of last March, and you remember the deacon 
coming in that morning to get his money, 
and you know that I put him off, as I hadn't 
the money to pay him. After you had left 


| me I heard through the school children who 


went to his daughter’s school, that the note 
had been lost sometime about the first of 
July ; and when they came to me to inquire 
about it I thought I ’d play a high card, and 
I told them that the old man must have 
been demented, for I paid him the note the 
4th of March. Then I made up my mind 
that I’d sell out my business, both the 
apothecary and grocery stores (for I was 
running both), and clear out to Colorado. 
The old deacon got on to it in some way, 
and I’ll be hanged if he didn’t serve the 
papers on me and hold me for that note ; 
that ’s why I telegraphed to you at Bath to 
come here to-day. You see the case is 
coming off to-morrow in court here, and the 
people have all closed their shops in Rock- 
port to come down to hear the trial. Now, 
the deacon has n't got a blamed witness, and 
I’ve got you.” 

“ Well, what if you have? You didn’t 
pay the money, and what are you going to 
try to prove?” 

“Prove! I’m going to say that I paid 
him that money on March 4, and I want 
you to testify that you saw me do it. You’re 
not getting much salary down there in Bath, 
and if you will do it I’ll pay you fifty dollars 


when the court is over to-morrow, and no- 
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body will be the wiser. Will you swear to 
it?” 

“No,” answered the other, “I won’t.” 

The two men had evidently been drinking 
before coming into the room, and this belief 
was confirmed in my mind by Taylor’s next 
remark, — 

“Oh, well, then if you won’t, let’s take a 
drink.” 

I heard the pouring of liquor, the clinking 
of the glasses ; and then the conversation 
turned in a general way upon the people 
they both knew in Rockport. After a sec- 
ond drink Taylor began upon his former 
clerk again. 

“ Say, Bill, Ill tell you what I'll do. If 
you will testify for me in court to-morrow, 
I’ll give you a hundred dollars when it’s 
finished ; no one will know anything about 
it, and you will do your old friend a favor.” 

“Well,” said Bill, hesitatingly, as if he 
had had too much whiskey, “ is there any 
danger of our being found out?” 

“Found out? Lord bless your soul, no! 
I’ve got my diary, and it says it was a 
pleasant day the 4th of March, although 
there was snow on the ground and it was 
cloudy. Now, you understand I’m going 
to say that I had the money all saved up 
the 15th of February, and it was in the snuff- 
jar in the back office where we kept our 
money. Say, will you do it?” 

“Well, yes, I will do it if you say we 
won't be found out.” 

“All right!” rejoined Taylor; “we'll take 
some more whiskey. We’ll have to have 
* our heads clear to-morrow, for it’s a smart 
lawyer that’s on the other side.” 

I heard the pouring of more liquor, the 
opening of the window, and the smashing of 
the bottle on the pavements below. The 
gas was turned down, and I heard the hall 
door shut, as the two men, who were to 
perjure themselves for money the following 
day, passed out into the corridor. For me 
to sleep with this upon my mind was impos- 
sible ; and at last I arose, and lighting the 
gas, hunted for a pencil, and not finding 
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one, I lighted a card of matches, and with 
the burnt ends wrote memoranda of the 
names, dates, etc., on the fly-leaf of a book. 
Having relieved my mind, I turned out the 
gas, retired once more, and slept. In the 
morning it all seemed like a dream, until I 
looked on the page on which I had made 
the memoranda the night before. 

About nine o’clock I entered the office of 
the ggntleman who had the papers which 
I was to witness. After the papers were 
signed and passed and we were left alone, 
I inquired where the court-house was sit- 
uated. He told me it was within two 
blocks of his office, and asked why | wished 
to know. Upon his promising not to di- 
vulge, I repeated to him what I had heard 
the night before. Although much interested 
in my story, he was unable to leave his office 
that morning, but made me promise that I 
would tell him all that occurred in the court. 
When I reached the court-room it was just 
after ten o’clock, and the case in which I 
was so deeply interested had just been 
called up. Fully one hundred and fifty 
people from Rockport were assembled on 
the floor and in the gallery. They were 
the queerest lot I had ever seen. I tooka 
back seat, and looking across the rail, easily 
picked out old Deacon Sanborn, with his 
gray hair falling on his shoulders and two 
black shepherd-crooked canes lying on the 
table before him. On the bench near him 
sat his daughter. 

Deacon Sanborn was the first witness 
called. He testified that he was eighty-four 
years of age, and had never been in a court 
before. He said that James Taylor, the 
apothecary, had paid him $800 in cash, and 
given him his note for $1,200, due the 4th 
of March this year. ‘“ When the day it was 
due came,” said he, “I went into the drug- 
store at about eleven o’clock in the morning. 
Taylor told me he had been unfortunate in 
collecting money, and that he would not be 
able to pay the note then. Knowing him to 
be a Rockport man, and thinking of my son, 
who often found it difficult to collect money, 
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I supposed he was honest; so I told him to 
pay me when he could. Time ran along ; 
and the Ist of July, while I was cleaning out 
my old desk at the house, I threw away a lot 
of papers which I supposed were worthless. 
When I next looked for the note, I found it 
was gone. I suppose I must have thrown it 
away with the papers.” 

Upon cross-examination, he said: “ James 
Taylor never paid me a dollar except the 
interest on the note. I have no witness 
to this transaction ; but,” raising his hands 
above his head, he added, “God knows ! 
am telling the truth.” 

The next witness was his daughter. She 
was a woman long past fifty years of age, 
tall and plain, with two tortoise-shell combs 
on either side of her head holding back 
three long curls. She wore a faded shawl ; 
but the plain face with gold-bowed specta- 
cles showed her to be a veritable type of the 
Down-East schoolmarm. She testified that 
her father had never received the money, as 
they had intended, as soon as it was re- 
ceived, to pay off the mortgage on the small 
house and make the repairs which the house 
sadly needed. She remembered very well 
the day her father destroyed the papers 
from his desk ; and she told the school chil- 
dren about the lost note, hoping that they 
might be able to find -it. 

The next witness was the squire of the 
town. He was a character. His wig, of 
terra-cotta color, was in strong contrast with 
the saffron complexion of his parchment-like 
skin drawn over his bony face. The ears of 
his unlaundered collar fell over a kerchief of 
brilliant coloring.’ A waistcoat of canary- 
colored silk, with pearl and brass buttons 
down its front, was relieved by a long coat 
of green baize, with large pearl buttons front 
and back. As he took the stand, he pulled 


from one of his back pockets a bandanna, | 


and mopped his brow. 
“What is your name?” asked the clerk. 
“ Marcellus Clough,” he answered. 
“How do you spell your last name?” 





| 
| 


“ Wal,” said he, “the real right way to | 





spell it is C-l-o-u-g-h ; but them people down 
in Rockport are so darned ignorant that 
they spell it a dozen different ways; so a 
year ago said I to my wife, said I, ‘ Mrs. 
Clough, we ’ll save up all the envelopes and 
bills we get for a year; then we’ll sort ’em 








DEACON SANBORN. 


out, and the way that it’s spelt the most in 
the lot, we’ll adopt that spellin’.. So at 
the end of that time we sorted ’em out, and 
C-l-u-ff had it. But still we have an agree- 
ment between us, whichever of us dies fust, 
the other will have it put on the gravestone, 
C-l-o-u-g-h.” 

He would have kept on talking about 
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his name if the judge had not stopped 
him. 

“ Now, what I know about this note is 
nothing at all ; but what I am brought here 
for is, I suppose, to testify as to the charac- 
ter of Deacon Sanborn.” Turning to the 




















THE 


SQUIRE. 


judge, he said: “I don’t know, your honor, 


as I can say anything better of a man than | 


this: I had three sons,—two of ’em were 
killed in the war and one has died since, — 
and whenever the deacon would pass the 
house on his way to the village, many ’s the 
time I’ve called my sons to the window, 
pointin’ out the deacon, and saying, ‘ Boys, 


| 
| 





Now follow 


x,” 


thar goes old Deacon Sanborn. 
in his footsteps, and you 'l] get thar. 

The next witness was the squire’s wife, 
who wore a green calash bonnet, although it 
was winter. She testiffed about the same 
as the squire had. They were followed by 
some six or eight witnesses on the deacon’s 
side. 

The counsel for the defence then called 
James Taylor. I was much interested in this 
man, whom I had heard but had not seen. 
He was a tall, lean, lank Down-easter, with 
red hair and florid complexion. With both 
hands in his pockets and a defiant look upon 
his face, he took the stand, saying that he 
would tell the truth, the whole truth, and 
nothing but the truth. 

“ Philip Sanborn,” said he, “ was killed. 
His grocery store being in the same build- 
ing with my apothecary shop, I made an offer 
on the stock to his father, the deacon. The 
old gentleman took my offer; and I cut an 
arch between the two stores,and run both. 
I paid him $800 in cash, and gave him a note 
for $1,200 due the 4th of March last. On 
the fifteenth day of February I had the 
money all saved up in a snuff-jar on the 
shelf in my back office. About eleven o’clock 
in the morning of March 4th I went out 
in the corner of my store where the soda- 
fountain stands, and looking out the win- 
dow down the hill across Rice’s Bridge, I 
saw Deacon Sanborn coming from the 
churchyard. I watched him until he crossed 
the bridge and was lost behind the hill. 
I knew by the time I got the money out 
the deacon would be there; so I went into 


| the back office, brought the bills out in my 


hand, leaned over the marble slab in front 
of the soda-fountain, and put the money on 
the shelf where I kept the syrups. Just at 
that moment the door clicked, and the 
old deacon came in. He said, ‘Good-morn- 
ing’ to me; said I, ‘The same to you. I 
moved a chair for him, and took one myself. 
Said I, ‘I suppose we both know what we're 
here for;’ and leaning over the counter, I took 
up the money and laid it on top of the mar- 
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ble slab, like this —” Wetting his forefinger 
in his mouth, he showed the court how he 
turned the corner of each one of the bills 
when he counted the money. “I passed it 
to the deacon in hundreds, he counting it 
after me. When I had finished he took out 
of his inside waistcoat-pocket a big wallet, 
and from it he took the note and passed it 
to me.” (Here the deacon arose; with both 
canes in his hands raised above his head, he 
shouted in his trembling voice, “ Before God 
it is alie!”) This aroused every one in the 
court-room ; but the confusion was stopped 
by the sheriff calling them to order and 
threatening to clear the court. Taylor con 
tinued with his testimony : — 

“ And I took this very bunch of keys out 
of my pocket, walked to the stove door, 
lifted up the latch, and threw the note into 
the fire. That is all I know about the 
note.” 

They cross-examined him on each subject, 
and his answers did not vary from his first 
account. The next witness was “ Bill” 
Thompson, Taylors former clerk, — the 
same voice I had heard in the room the 
night before with Taylor. He was a thin 
boy, with a scared look upon his face. He 
testified that he had come from Bath the 
night before, and had reached C that 
very morning. He did not know why Taylor 
wanted him to come; but he received a tele- 
gram from him, and supposing it was im- 
portant, came at once. 

“ T have not seen Taylor,” said he, “ except 
in the court this morning. I was his clerk 
up to July 1st, and remember perfectly well 
the 4th of March, when Deacon Sanborn 
came into the shop to collect this note. The 
money had been in the snuff-jar for over two 
weeks in the back office ; and when I was n’t 
watching it, Mr. Taylor was. I stood behind 
the prescription counter when Deacon San- 
born came into the shop, and I saw Taylor 
pay him a lot of money. The deacon took 
a piece of paper out of his big wallet and 
passed it to Taylor, who opened the stove 
door and put it in. Of course I don’t know 
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whether it was the note or not, but it was 
something in exchange for that money.” In 
the cross-examination he was asked what the 
weather was on the 4th of March, where- 
upon he replied: “It was pleasant, with 
snow on the ground; but the sun came in 
and out from behind the clouds, and I re- 
member perfectly well, as the deacon went 
out of the door, the sun came from behind 
the clouds and shone on his white head, and 
I said to myself, ‘There won’t many more 
suns shine on that old head.’” This seemed 
to clinch his testimony as being true, and a 
glance at the people showed that they 
believed it. 

I was so astounded at the testimony of the 
two men, I made up my mind to expose them ; 
but just then the judge arose and said it was 
one o'clock, and the court would adjourn, and 
re-open at three that afternoon, The crowd 
immediately dispersed ; and through a lack of 
courage on my part, I kept silence. Return- 
ing to the hotel for dinner, I found I could 
not eat, and left the table and went to my 
room. As I entered, the draught which was 
made by the window and door being open 
blew the page of the book upon which my 
memoranda of the night before were written, 
so that it flapped from one side to the other 
of the magazine. It reminded me so forci- 
bly of what I ought to tell and what I had not 
the courage to do, that I grabbed the maga- 
zine and stuffed it into my valise. The va- 
lise and umbrella I took to the coat-room and 
checked, and then walked up and down the 
corridor of the hotel waiting for the stage 
to take me to the depot. At twenty minutes 
of three I noticed two gentlemen enter the 
front door ; and as one of them came forward 
I recognized him. Grasping my hand, he 
said : “ Blake, I promised you I would not 
tell what you told me this morning in my 
office of the conversation you heard last 
night; but in the horse-car coming down 
from lunch just now, I met Mr. Brown, the 
lawyer, and I asked him if he knew of any 
such case in the court-house. He drew out 
of me one fact after another; and then he 
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started to his feet,and clapping me on the 
shoulder, said, ‘Where is that man? I am 
the counsel for old Deacon Sanborn.’ ” 

I stood mute with astonishment, as Mr. 
Brown came toward me. 


me about the conversation 
Presently remembering my train, I told him 
I must go, and that I would write a full ac- 
count of it when I reached Boston. He 
smiled, and asked me if I would rather stay 
of my own accord or be arrested and stay. 
I decided to stay. Going over to the court- 
house, he consoled me by saying that per- 
haps he would not have to call on me, and 
told me to take a back seat. 

When the court re-assembled, the evi- 


He drew me into | 
the gentlemen’s smoking-room, and asked | 
I had _ heard. | 
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dence being all in, counsel were called upon | 
to argue the case; whereupon Mr. Brown | 


passed to the judge a piece of paper, and | 
in a | 
Presently he | 


going up to the bench, engaged 
close conversation with him. 
turned, and in a voice which startled me 
said, “ Will George Blake please take the 
stand?” Of course all who had testified 
in the case previously had been known to 
every one in the court ; and when I, a stran- 
ger, took the witness-stand, they strained 
their necks like turkey-gobblers, wondering 
what I knew about the case. Afterward I 
learned that the most of them believed I had 
found the note. Mr. Brown began to ques- 
tion me, asking when I arrived in C ~ & 
answered, “The night before.” Asking me 








the part in which I said they were drinking, 
there was an uproar among the people in 
the court-room, and a ghastly smile came 
over Taylor’s face. When I finished, the 
judge asked me if I had made any memo- 
randa of what I had heard, and where the 
book was on which I had written. I passed 
him the key of my valise, and he sent a mes- 
senger to the hotel with the coat-room check. 
Presently the messenger appeared with the 
valise, which was opened on the judge’s 
desk. The book was produced, and the 
judge read my memoranda made with the 
burnt matches. The clerk passed it to the 
lawyers, and Taylor’s counsel did not attempt 
to cross-examine me. 

The judge called Taylor to the stand. He 
assumed rather a defiant air, with a cynical 
smile upon his face, as the judge asked him: 

“What do you think of this young man’s 
evidence ?” 

“ Wal,” said he, “I don’t believe I could 
tell it quite so straight myself.” 

“What!” said the judge, “you realize 
that you have committed a greater crime 
than stealing this old man’s money? Do 
you know that you have committed perjury ?” 

He answered, “‘ Wal, I suppose that’s about 
what you call it.” 

Bill Thompson, his clerk, was called ; and 
reaching the stand, the boy broke down, and 
tears streamed down his pale face. 

“Did you not say you came up from Bath, 


| and got in here this morning, and had not 


what room was given me, I told him No. 57, | 


and that it was separated from the other half 


of the room with a spruce sheathing. He asked | 
me abruptly if I knew who occupied the other 


half of the room during the evening or night. 


| you?” 


Every voice was hushed as they waited for | 


my answer. 
former clerk, ‘ Bill’ Thompson.’ 


court-room. 
chair, sat up more erect, and interrupted 
Mr. Brown by asking me: “ Did you hear 
any of their conversation?” I then related 
all that I had heard; and when I came to 


I said, “Mr. Taylor and his | 
Conster- | 
nation seemed to seize every one in the | 
Even the judge moved in his | 


seen Mr. Taylor?” questioned the judge. 
“Yes,” replied Bill; “ but Taylor told me 
to say so.” 
“Then you agreed to do as Taylor told 


“Yes,” cried Bill ; ‘for he said he’d give 
me a hundred dollars when the court was 
over, and guaranteed that I would not be 
found out.” 

“That is enough,” said the judge; and 
turning to the clerk, he discharged the jury, 
and the apothecary and his former clerk were 
given in charge of the sheriff. 

“ Bill” Thompson was sentenced to six 
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months in the house of correction for per- 
jury. Taylor was sent back to Rockport 
with the sheriff, who was ordered to sell out 
the stock of the stores, and from the pro- 
ceeds the note with interest was to be paid 
to Deacon Sanborn. 

The old gentleman’s head was bowed be- 
tween his arms on the table; and as I passed 
on my way out of court, his daughter spoke 
to him, saying, “ Father, here is the young 
man who turned the case in your behalf.” 

The old deacon started to his feet, and 
standing erect, looking over my head, with 
both his hands raised, said, ‘“ My dear, he 
was only the instrument of the witness ; the 
witness was God himself, —as I said in my 
testimony He knew it was a lie” 

I groped my way through sleet and storm 
to the hotel, feeling that I had been forced 
to testify, and there had been nothing cour- 
ageous about it. I went into the gentle- 
men’s reading-room, and sat down thinking 
over the day’s affair. Presently the old 
squire and his wife made their appearance. 

“ Oh, here he is!” cried the old man, grasp- 
ing my hand. ‘“ Young man, you have done 
my old friend a favor to-day, and my wife 
and I came around to thank you. The fact 
is, we can’t go back to Rockport to-night 
and have to wait till morning. Now, we’re 
Methodists in good standing and have never 
broken our record, and we’d like to take 
you somewhere to-night. We understand 


that down at the Academy of Music the | 
McCaull Opera Co. is a-playing ; but as I say, | 


we’ve never broken our record, and don’t 
like to take you there. Down at the Arca- 
dian there’s a Nigger Minstrel Show go- 
ing on, and if you’d like to go we'll take 
you.” 

I made the excuse that I must take the 
midnight train for Boston, and thanked them 
‘or their kind offer. They bade me good-by, 








making me promise that if I ever came to 
Rockport I would put up at their house, as 


| there was no hotel there, 


They had just left the room, when three 
mechanics entered. One of them, with to- 
bacco juice running out of the corners of 
his mouth, cried: ‘‘ Here he is. I tell you 
you had it on ‘Jim’ Taylor to-day, did n’t 
yer? Now, we can't go home to Rockport 
till morning, and we're going to paint this 
town red to-night; and if you’re with us, 
we'll take a hack.” 

I made the same excuse to them as I did 
to the squire and his wife, and said good- 
night. As they left the room, they stood in 
the hall-way staring at some one approach- 
ing; and the object of their astonishment 
entered the room. I shared their amaze- 
ment. It was Taylor, accompanied by Bill 
Thompson and the sheriff. Taylor put out 
his hand and took mine, and with a smile 
on his face said, — 

“Wal, youngster, you rather had it on me 
to-day.” 

‘“T told the truth, did I not?” I replied. 

‘Oh, yes,” said he, “I always believe in 
telling the truth ; but what I came to see you 
for was this, — you ‘ll be going back to Bos- 
ton, and’ll want to tell your friends about this; 
but you did n’t see the joke.” 

“ Joke!” said I; “certainly it was no joke 
to you.” 

“Wal,” he said, “ you did n't appreciate the 
laugh that went over the court-room when 
you said that we'd been drinking. But per- 
haps you'll understand, when I tell you that 
I’m the President of the Temperance Re- 
form Club in Rockport, and those very peo- 
ple in court to-day were the audience the 
night before to hear me deliver my annual 
speech; and your testimony kind of sot heavy 
on them. Good-night! Remember I always 
believe in telling the truth.” 


Saco 
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N an article on “ Lawyers,” the “ Scottish 

Law Review” indulges in a few re- 
marks on the overcrowded condition of the 
profession, which apply with equal force to 
the state of legal affairs in our own country. 
The writer says : — 


“The Board of Examiners hold quarterly diets 
in Edinburgh, in January, April, July, and October, 
and on an average they admit about thirty new 
practitioners at each diet. Unless the mortality is 
greater amongst lawyers than amongst their fellow- 
countrymen, it is plain as the proverbial pikestaff 
that Scotland is in danger of becoming lawyer-rid- 
den if she does not do one of two things, — make 
fewer lawyers, or starve them out after she makes 
them. ‘The humaner course is non-production ; 
and if it is neglected the other course will be 
automatic, — with a variation on the popular ex- 
amples of the principle. These move when the 
coin is put into the slot; the starving-out automa- 
ton will move from want of the coin. This will 
be a still higher development of the device hith- 
erto thought to be very ingenious, but now seen 
to be perfectly simple. ‘The prevention of over- 
production lies in the hands of those who destine 
their young men to the law, and of lawyers them- 
selves who, perhaps too freely, and without a due 
regard to consequences, apprentice as many well- 
educated youths as they can find work for in their 
offices. The lawyer’s clerk who neither aims at 
being nor is qualified to be a lawyer, is becoming 
rarer and rarer, and as he was not a person whose 
lot was to be envied, this is not an unmixed evil. 
Still, as his place is being filled by young men 
with qualifications which beget and justify hopes 
and expectations that in the majority of cases 
are doomed to disappointment, it seems that 
we are having a change rather than making an 
improvement. 

The results of the over-supply affect the profes- 
sion by thinning down profits. The new practi- 
tioners always get some business, however little ; 
and what they attract is taken from the established 
lawyers, though these may not be conscious of the 
encroachment. Carry this process far enough, and 
the law, though it will remain a learned profession, 
will cease to be lucrative ; and when its unprofit- 


OVERCROWDING THE PROFESSION. 


| tion is another. 








ableness becomes known it will no longer attract 
in excess, perhaps not even up to the measure, of 
its requirements. 


There ‘s a good time coming yet, 
Wait a little longer. 


This cheerful couplet may encourage the profes- 
sion “as such,” to use the terse if not very elegant 
phrase familiar in certain of our legal documents, 
but its assurance can bring little comfort to the 
individual kept from entering the ranks by reason 
of their overcrowded condition, or undergoing in 
the ranks the process of starving out. The over- 
supply affects the public in a way the public has 
no means of measuring. The lawyer in large 
and good (7. ¢. profitable) practice probably pre- 
vents as much litigation as he conducts. In other 
words, he serves his clients as often by keeping 
them out of litigation as by attending to their 
interests in actions at law. Now, without ques- 
ticning the prudence or honesty of newly licensed 
and not too well employed practitioners, we may 
be allowed to state the fact that they are depend- 
ent in their earlier years chiefly on court work, 
which they cannot afford therefore to discourage, 
but must cultivate. The effect of this on the 
clients is so obvious that we do not need to set 
it forth. By way of illustration of the keenness 
with which employment in contentious business 
is sought, we may mention that (it is said) certain 
law agents write or call and offer their services to 
persons who sustain injury at their employment, — 
if there is an employer, and especially if the em- 
ployer is possessed of means. It is no doubt 
proper that justice should be brought to the door 
of the people ; but justice is one thing and litiga- 
Perhaps free trade in law, in the 
sense of abolishing all monopolies in its practice, 
is for the benefit of the people ; and beyond all 
doubt the Acts of 1865 and 1873 have increased 
the number of practitioners enormously as well as 
raised the standard of qualification and made it 
uniform throughout the country. Curiously, how- 
ever, any alteration on the table of fees has been 
the reverse of what the public would have wel- 
comed, and, had it been consulted, would have 
demanded. In one view the increase in the quan- 
tity of the article ‘lawyer’ might have had the ef- 
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fect of reducing the price, and in another view the | lawyers are to be swelled by such yearly 
improvement in the quality might have been ex- | accessions, it becomes a serious question as 
pected to raise the price. To find which view to what will eventually be the result, not 
prevailed, the reader who does not know is re- only to the lawyer but to the law. 
ferred to the existing table, and recommended to The remark of Milton that “most men 
Compre i WER ie peleeeone are allured to the ¢rade of law, grounding 
their purposes not on the prudent and heav- 
The condition of the bar in the United | enly contemplation of justice and equity, 
States is quite as bad in this respect as | which was never taught them, but on the 
in Scotland. Thousands of newly fledged | promising and pleasing thoughts of litigious 
attorneys are every year added to its ranks, | terms, fat contentions, and flowing fees,” 
and but few, out of the many, will ever | has, we fear, considerable truth in it, as 
find substantial returns from the legitimate | applied to some of the aspirants for legal 
practice of the profession. If the ranks of | honors of the present day. 





LEGAL INCIDENTS. 
VIL. 
A DISCOMFITED WITNESS. 


HEN Abraham Lincoln was practising | siderable bonds to appear at the next Circuit 
at the bar before Judge Davis (after- | Court at Springfield. 
ward Justice of the United States Supreme The parents of the accused were in very 
Court), says the.‘ New York Call,” a rather | great distress at the vexatious and degrading 
startling incident happened at one of the | predicament in which their son was placed. 
neighboring villages. Some kind of a reli- | They went to Lincoln and offered him a 
gious meeting was being held. The weather | retainer. 


was warm, and the church windows were “Are you satisfied that your son is inno- 
open. Somebody outside threw a live duck | cent?” was Mr. Lincoln’s first question. 

through the window, to the great consterna- The parents said they were satisfied of it. 
tion of some of the congregation and the “Then,” said the future President, “ let 
merriment of the trifling. me have an hour’s private conference with 


It was a flagrant and malicious breach of | the boy, after which I will tell you whether 
the law which protects religious meetings. | or not I will accept your retainer.” 
Suspicion fell upon two young men of re- The young man duly appeared at Mr. 
spectable family who were not in the church, | Lincoln’s office, and an interview of the most 
but were known to be in its immediate vi- | private nature took place between them. 
cinity at the time of the outrage. One of When the day of trial arrived there was 
these young men-went to the county pros- | a full court-room, for the friends and neigh- 
ecuting attorney, and swore out an affidavit | bors of the parties concerned flocked to 
against his companion. The case was brought | Springfield to be present at the trial. The 
before the local squire; but under legal ad- | prosecutor was a very little man, who lisped 
vice the young man waived preliminary | abominably. He did not feel himself big 
examination, and was held under quite con- | enough for the case; so he employed a lawyer 
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to assist him as big as Judge Davis himself, 
but who, unlike the judge, had a voice as 
sonorous as a fog-horn. 

Lincoln sat quietly at one of the tables 
in the bar, busily engaged in writing out a 
brief of some case entirely foreign to the one 
in hand. The case was called. Lincoln rose 
with calm dignity, and said: ‘“ Your honor, I 
appear for the defendant.” Then he sat down 
and coolly resumed his writing. 

The jury was impanelled, but Mr Lin- 
coln had no objection to make to any one of 
them. The prosecution accepted the jury, 
wondering what on earth Lincoln’s game 
could be. The big assistant prosecutor made 
the opening address to the jury, and fulmi- 
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nated against ,the defendant in the approved | 


style of prosecuting counsel. Lincoln went 
on with his writing. 


was called for the prosecution ; but when they 


} 


Witness after witness | 


were turned over to Lincoln he had no ques- | 


tion to ask them. 
resumed his work on 
brief. 

Then as a coup-de-grace the prosecuting 
witness was put upon the stand. He was a 
wily witness. His testimony was apparently 
a perfect chain. It was delivered coolly, 
. calmly, and with an assumption of candor. 


He said so, and quietly 
that interminable 


The witness was sometimes reticent, and had | 


to be drawn out by the little prosecutor when 
his evidence was damnatory of the defendant. 
At last his examination in chief was con- 
cluded ; and the prosecutor said, with an air 
of triumph, “ Mr. Lincoln, take the witness.” 

Mr. Lincoln stopped his writing at once, 
threw his feet upon the table, and looking 
steadfastly at the witness, who was bracing 
himself for the usual ordeal of cross-exam- 
ination, said solemnly, — 

“Young man, is it customary in your vil- 
lage to get upon the witness-stand and swear 
toa lie?” 


FEBMGES 








The witness was staggered, and flushed 
in the face blood-red. The little prosecutor 
shrieked in shrill alto, accompanied by his 
colleague in sonorous bass: ‘“ Your honor, I 
object.” Then the two raised a little Babel, 
in which the words “unseemly” and “ out- 
rageous”” were mainly distinguishable. 

‘Mr. Lincoln,” said Judge Davis, “have . 


you any special reason for using that 


| language?” 


“T have, your honor,” replied Lincoln. 

“Then,” said the judge, “ you may pro- 
ceed with the question, and the witness must 
answer yes or no.” 

Mr. Lincoln repeated the question in the 
same calm manner in which he had before 
propounded it. The witness choked and 
gasped ; and when the judge calmly insisted 
again that he should answer it, he fainted. 

“Take him to the sheriff's room,” said 
Judge Davis, adding sarcastically: ‘“ The 
weather is very sultry. The house is very 


close. The atmosphere is too much for 
the young man. Mr. Clerk, call the next 
case.” 


Lincoln had resumed the writing of his 
brief; and when some of the witnesses came 
to him and asked him if they might go home, 
he answered that the case was over, and 
those who did not want to stay need not 
do so. 

He was right ; the case was over. Shortly 
afterward Judge Davis, at the request of the 
prosecuting witness, was called into the 
sheriff's room, when the young man con- 
fessed that he himself threw the duck in at 
the church window. He said that he and the 
defendant had both been paying attention to 
the same girl, and he had been discarded. 
In revenge for the triumph of his successful 
rival he had trumped up this charge, and by 
the aid of confederates had hoped to sustain 
it successfully in court. 
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UR May number will contain a sketch of the 

Supreme Court of Illinois, written by James 

E. Babb, Esq., of the Chicago Bar. The article 

will prove of great interest, and the illustrations 

will include many of the most eminent judges who 
have graced the bench of that State. 


A New York correspondent favors us with the 
following interesting and valuable suggestions upon 
“ The Digest: Its Making and Uses.” 

Editor of the“ Green Bag”: 

The recent publication of Austin Abbott’s Second 
Supplement, embracing the decisions of the higher 
courts of the State of New York since 1882, brings 


up for consideration the value of the digest to the | 


legal profession, and in connection therewith the 
enormous labor involved in such an undertaking, — 
greater by far than the average practitioner may be 
willing to allow. It may be said, however, that to no 
other book-making servitor of the bar is he under 
greater obligation. The digester aims primarily to 
facilitate the work of the practitioner by making 
easy of access the innumerable decisions with which 
he finds it impossible to keep pace. Practical aims 
are his chief consideration,—the presentation of 
the law as it exists through the interpretation of those 
whose function it is to declare it to the community. 
Two factors enter in securing the best results: (1) 
accuracy in performance; (2) understanding of what 
a digest is, and of the uses to which it is to be put. 
It is of the last factor only, that we propose to 
speak. 

A digest is in no sense, as is commonly understood, 
a key to every legal difficulty which may present it- 
self ; and if consulted upon this principle, fails inevi 
tably as an aid to the clearing up the difficulties 
surrounding the point under consideration. To sup- 
pose that an exactly similar case to the one engaged 
upon is likely to be presented, and the necessary la- 








bor of applying the law to the particular facts thus 
done away with, is to suppose error. No experi- 
enced digester has any such beneficent aim. He of 
all men best appreciates the multiplicity of facts 
which go to alter or in some way modify the law in 
particular cases. His aim is to suggest, rather than 
to effect, solution. He presents a kaleidoscopic view 
of adjudication upon similar points, and asks that 
they be turned to account in working out particular 
cases. We will examine briefly the steps by which 
he proceeds. It will be found that while in no sense 
“a worker of miracles,” there is every reason to sup- 
pose that he may render substantial service. 

A judicious selection of reports from which mate- 
rial is to be drawn, may be considered the first im- 
portant step in the making of a digest. To this 
initial task should be brought a wide knowledge of 
the history of courts of record and of the character 
of distinct sets of reports. ‘Those which are repre- 
sentative in the sense of embodying the decisions of 
the leading courts are to be selected. There have 
been in the State of New York alone, since the es- 
tablishment of the judiciary, in the neighborhood 
of between eighty and a hundred different sets of 
reports; and the proportionate weight which is to be 
given to each of them respectively, is a matter in- 
volving no little discrimination. There is a wide range 
between the comparatively worthless adjudications 
set forth in the Chancery Sentinel, and the decisions 
of the Court of Appeals. A judicious pause at the 
outset may render the task of analysis which lies 
ahead, if not an easy one, at least satisfactory, in 
that it will not spend itself upon material compara- 
tively worthless. The examination of decisions next 
engages attention, and it is here that the real grava- 
men of the work rests. In the hasty compilation of 
reports errors not infrequently creep into the head- 
notes. This arises from a misunderstanding of the 
real points in controversy, as well as from neglect to 
discriminate between what are mere dicta, and what 
is actually decided. The digester does anew the 
work of the reporter. An opinion tending to estab- 
lish the law upon a particular point may touch indi- 
rectly upon collateral questions, and these obiter 
dicta in turn may go far toward determining the 
course of future adjudication. These are to be pre- 
sented not as held, but as propositions enunciated 
by the courts, which have their proper place in a 
work aiming to present the trend of judicial opinion, 
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touching as it does so many and such varied topics, 
and not infrequently suggesting questions which the 
courts have not reached, but in the direction of 
which the current of legal controversy is setting it- 
self. But little conception can be had, without actual 
experience of the matter, of the vast labor involved 
in sifting from the innumerable decisions such points 
as may be of value. In a case deciding a point in 
the law of Evidence, dicta may be found upon other 
points in other branches of the law. A well-written 
opinion, in throwing light upon the points in con- 
troversy, becomes oftentimes a mine of legal wealth 
upon points widely separated from that immediately 
under consideration. These indications of judicial 
leaning should have their place. The task of assort- 
ment is not an easy one. A sense of proportion, 
judgment, and analytical power are all requisite. It 
is no slight matter to represent that the court in Roe 
v. Doe, says that += y, when, as a matter of verity, 
neither of these factors enters into the problem, and 
even if they had entered into it the result would not 
have been as stated. 

The work of classification and arrangement next 
follows. Upon the wisdom of classification will de 
pend the facility with which the digest may be ser- 
viceably handled. Its nature will depend upon the 
angle of vision of the classifier; but his will be the 
most serviceable who places himself for the time in 
the attitude of the consulter, and succeeds in appre- 
hending upon what channels of legal nomenclafure 
he will be likely to embark, in order to reach as near 
as may be the desired haven. It will appear from 
this examination that a digest is to be approached 
not as a labor-saving machine primarily, but rather 
as a suggester of new lines of investigation, with 
the occasional result of throwing sufficient light upon 
the mooted point, to indicate clearly the path of fu- 
ture adjudication. With the gradual steady increase 
in the volume of decisions, the task of keeping abreast 
of the law is increasingly difficult. Without the aid 
of the digester the condition of both bench and bar, 
so far as its ability to cope with this difficulty is con- 
cerned, would become less and less favorable; but 
the digest, it should be remembered, is the reposi- 
tory of the law hitherto enacted and interpreted, and 
not an oracle speaking in future with a reply looking 
to the solution of every conceivable legal puzzle. 
Just in proportion as the practice of the law is al 
lowed to tend in the direction of becoming a trade, 
the dangers of compendiums for the cure of all legal 
disputes will increase. It is one of the privileges of 
the digester to disclaim any such intention, and of the 
practitioner to understand the nature of the aid which 
he invokes. They may thus work together for a com- 
mon end, — the mastery of the constantly increasing 
adjudications upon the many and varied branches of 
the law, which are best handled by systematic analy- 
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sis and classification, keeping distinct the proper lines 
of demarcation, and endeavoring, as near as may be, 
to reduce the principles in force at a given period to 
a science. The problem grows increasingly difficult 
with each new question calling for judicial settlement. 
From a force lending such substantial aid in its so 
lution, neither judges nor lawyers can afford to 
withhold proper recognition; and in proportion as 
practitioner and digester understand each the labor 
of the other, will the work of both be facilitated. 

E. W. FITZGERALD. 


LEGAL ANTIQUITIES. 


THE following were the salaries of the law officers 
of the Crown in the year 1616 : — 


, a oe 
Attorney-General . . .. 81 6 8 
Solicitor-General a . © @ 
King’s Sexjeant . . =. . 46 © 0 
King’s Advocate . ... . 20 0 0 


The salaries of the judges show that they must 
have depended a good deal on fees : — 


Sir E. Coke, Lord Chief Jus- £4 5s d. 
tice of England ... .224 19 9 
Se wo es Ss SO ee Se 
258 «6 5 
Puisne Judges of King’s Bench 
and Common Pleas 188 6 8 
Besides Circuits . . . . 33 6 8 
221 13 4 
Chief-Justice of Common 
Pleas . 194 19 Q 
Chief-Baron i». «oo @ oS 
Puisne Barons... . -s 6 & 
Judge on Norfolk Circuit . . 12 6 8 


The usual amount of honoraries to counsel in 
this reign I have not been able to ascertain. From 
an entry in the parish books of St. Margaret’s, 
Westminster, it appears that in the reign of Edward 
IV., they paid “ Roger Fylpott, learned in the law, 


for his counsel, 35. 8¢., with 4d. for his dinner.” — 
CAMPBELL’s Lives of the Chancellors. 


By an Act of 52 Geo. III., transportation for a 
term of fourteen years was substituted for a pecuni- 
ary penalty for making false entries in parish register- 
books ; but the clause directing the division of the 
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penalty was, through some egregious mistake, rein- 
serted, so that, as the act stood as amended, one half 
the penalty was to be given to the informer, and the 
other half to the poor of the parish ; that is, seven 
years’ transportation each. 


Qe 


FACETIZ. 


Rurus Cuoate, brilliant in so many ways, was 
fond of humorous exaggeration. Going late one 
evening to hear a famous singer, he was obliged 
to take a seat near the door of the large concert- 
hall, and as far as possible from the performer, 
where he was soon joined by a friend. Toward 
the end of the concert the great singer came on, 
and behaved in so singular a manner that the 
friend remarked, “I think the man is drunk.” “I 
smelt his breath the moment he came on the stage,” 
said Mr. Choate. 


SHE was a large, resolute-looking woman, and 
she sat in the attorney’s consultation-room and 
stated the case to him without any emotion. 

“The thing for you to do, madam,” said the 
lawyer, “‘is to sue the woman for alienating the 
affections of your husband.” 

“Can’t I have her put in the penitentiary?” 
she demanded. 

“Um—no. You can sue her for damages, 
though, and make the figures as large as you 
please.” 

“ Damages! What for?” 

“For robbing you of your husband, madam. 
It amounts to that in reality.” 

“ And do you advise me to sue her for money?” 

“T do.” 

“Then I’ll do it!” she exclaimed vindictively. 
“T’ll make her pay his full value. Sue her as 
quick as you please!” 

“ What damages will you claim?” 

“1 am an abused and insulted woman,” she 
replied with dignity, “but I am a conscientious 


one. Make the damages about $1.50.” 


’ 


“Mapam,” said the judge, sternly, “ you must 
answer the question. What is your age?” 

“IT was born the same year your honor was. 
That would make me about —” 

“It isn’t necessary that you should go into 





particulars, madam,” interposed the judge, stiffly. 
‘Gentlemen, have you any further use’ for this 
witness? You may step down, madam.” 





JupcE Q , who once presided over a crimi- 
nal court Down East, was famous as one of the 


| most compassionate men who ever sat upon the 


bench. His softness of heart, however, did not 
prevent him from doing his duty as a judge. A 
man who had been convicted of stealing a small 
amount was brought into court for sentence. He 
looked very sad and hopeless, and the court was 
much moved by his contrite appearance. 

“Have you ever been sentenced to imprison- 
ment?” the judge asked. 

“‘ Never, never !”” exclaimed the prisoner, burst- 
ing into tears. 

“ Don’t cry,” said the judge, consolingly ; “ you’re 
going to be now.” 


IN a trial before Mr. Justice Maule, the evidence 
against the accused was overwhelming ; and Maule 
proceeded, in no uncertain language, to sum up 
for a conviction. 

On the conclusion of the learned judge’s re- 
marks, the prisoner’s counsel jumped up and 
said, — 

“T crave your lordship’s pardon, but you have 
not referred to the prisoner’s good character, as 
proved by a number of witnesses.” 

* You are right, sir,” said his lordship ; and then, 
addressing the jury, he continued: “Gentlemen, 
I am requested to draw your attention to the pris- 
oner’s character, which has been testified to by 
gentlemen I doubt not of the greatest respecta- 
bility and veracity. If you believe them and also 
the witnesses for the prosecution, it appears to me 
they have established what to many persons may 
appear incredible ; namely, that even a man of piety 
and virtue, occupying the position of Bible-reader 
and Sunday-school teacher. may be guilty of com- 
mitting a heinous and grossly immoral crime.” 


— -e#—— 


NOTES. 


Tue jolly jokers, who are always ringing the 
changes in matters humorous, direct attention to 
the fact that the Supreme Court now has two 
colors, —a Gray and a Brown. Some years since 
the Chief-justice was Taney. It has had one 
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Miller, and now boasts of a Brewer. It has had 
two Chases, Samuel and-Salmon P.; but only 
one scion of the Smith family ever reached that 
distinction, — William Smith, of Alabama, who 
declined the honor, and .was succeeded by John 
McKinley of the same State, who by the by was 
no relation to William McKinley, otherwise known 
as “ McKinley Bill.” ‘The court also had a Bar- 
bour, Philip P., of Virginia, and likewise a Story, 
the distinguished Joseph, of Massachusetts. There 
was also a Campbell on the supreme woolsack, 
who succeeded Justice McKinley.— Mew York 
World. 


“Ir any debt ought to be paid,” says the Chief- 
Justice (Bleckley) of Georgia, “it is one con- 
tracted for the health of souls ;”’ and he therefore 
orders a Baptist church in that State to pay the 
back salary of the preacher, remarking .in passing 
that simple and exact justice in this relation is 
“the hog and hominy, the bacon and beans, of 
morality, public and private.” 


Lonc before Abraham Lincoln gained any note 
as a lawyer or politician, he was asked by a farmer 
near Springfield to undertake a case for him which 
was to be tried in Cincinnati; and here occurred 
one of the most curious incidents in Lincoln’s 
history. He went with this farmer to Cincinnati, 
and it happened that there were nine other de- 
fendants in the case. 

Edwin M. Stanton, then one of the most promi- 
nent lawyers at the Ohio Bar, was the attorney for 
these nine defendants. When he saw the old 
farmer come in with Lincoln, he took him aside, 
and in a stage whisper begged him for God’s sake 
not to bring that tall, angular gawk into the case. 
“His presence in the court will ruin us,” said 
Stanton. ‘I have the whole proceedings well in 
hand, and can do you more good without him. | 


The Green Bag. 


| 





beg you, as you regard the interests of the case, to | 


, 


send your man back to Illinois.’ 

A day later the trial came off. 
the leading speech, and it took him a full day to 
deliver himself. At the close of the speech he 
said there was one of the defendants in this case 
who had employed another lawyer ; and with that 
he motioned to Mr. Lincoln, and said he sup- 
posed the court would give him a chance to make 


aspeech. Throughout the trial Lincoln had been 


Stanton made | 


the observed man in the court-room; and when | 





- 


he now arose every eye was turned upon him. 
He addressed the court, and made a speech of 
about one hundred words, and then sat down. In 
these one hundred words, however, he presented 
an entirely new aspect of the case, and one which 
brought forth an issue which Stanton had entirely 
overlooked, or which he did not consider of any 
moment. , 

As he sat down the Judge said, “ Well, gentle- 
men, what have you to say as to that point?” 

Mr. Stanton and the other lawyers said they had 
not considered it; and the Judge said, “ Well, 
gentlemen, it is upon that point that the whole 
case hinges ;”’ and, in short, this speech of Lin- 
coln’s decided the case and gave it to his client. 


fiecent Deaths. 


WituiiamM P. WELLS, one of the most distin- 
guished lawyers of the Detroit Bar, died suddenly 
on March 4. He was born at St. Albans, Vermont, 
Feb. 15, 1831. His father is said to have been 
a lineal descendant of Thomas Wells, an early 
Governor of Connecticut. 

He took a preparatory college course at the 
Franklin County Grammar School at St. Albans, and 
then entered the University of Vermont at Burling- 
ton, and after spending four years, graduated with 
the degree of A.B. in 1851. After graduation he 
commenced the study of law at St. Albans. In 
1852 he entered the law school of Harvard Uni- 
versity, and in 1854 graduated with the degree 
of LL.B., receiving the highest honors of his class 
for a thesis on “ The Adoption of the Principles of 
Equity Jurisprudence into the Administration of 
the Common Law.” ‘The same year he received 
the degree of M.A. from the University of Ver- 
mont, and in 1854 was admitted to the bar of his 
native Sta at St. Albans. In January, 1856, he 
settled in Detroit, entering the law office of James 
V. Campbell. In March following he was admitted 
to the bar of Michigan, and in November of the 
same year became a partner of James V. Camp 
bell, the partnership continuing until Judge Camp- 
bell’s accession to the bench in 1858 as one of the 
judges of the Supreme Court of Michigan. From 
that time until his death Mr. Wells continued 
the practice of law alone in Detroit. His legal 
talents early won just recognition, and his practice 
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extended to all the courts of the State and United 
States. He was counsel in many of the most im- 
portant litigations of the past twenty-five years, 
notably in cases involving the constitutionality of 
the War Confiscation Acts, heard in the Supreme 
Court of the United States in 1869 and 1870. 

In 1874-1875, during the leave of absence 
of Judge Charles I. Walker, Kent Professor of Law 
in the University of Michigan, Mr. Wells was ap- 
pointed to the vacancy. On Judge Walker’s resig- 
nation in 1876, Mr. Wells was appointed to the 
professorship, — a position he held until December, 
1885, when he resigned because of the interference 
of its duties with his legal practice. In June, 1887, 
he was again called by the Regency to the Kent 
Professorship in the Law School. 

He was one of the earliest members of the 
American Bar Association, organized in 1878, and 
for several years was a member of the General 
Council; and in 1888 was elected chairman of 
the General Council. 

An excellent portrait of Mr. Wells was pub- 
lished in the “Green Bag” for May, 1889. 


JupcE Rosertr CarTER PirMan, Senior Associate 
Justice of the Superior Court of Massachusetts, 
died on March 5. He was born in Newport, New- 
port County, Rhode Island, March 16, 1825. He 
was the son of Benjamin and Mary Ann Pitman. His 
father was a native of the same place, and for many 
years was engaged in the manufacturing business, 
removing to New Bedford, in this State, in 1821. 
His mother was also born in Newport, and was 
the daughter of Robert Carter, who served with 
distinction in the War of 1812, and who was also 
a native of Newport. 

His early school days were passed in the common 
schools of New Bedford. Later he went to the 
Friends’ Academy, fitted for college, and gradu- 
ated from the Wesleyan University, Middletown, 
Connecticut, in 1841. He received the degree 
of A.M. three years Jater, and that of LL.D. in 
1869. 

During the year of his graduation he began 
the study of law in the office of Hon. Thomas D. 
Eliot at New Bedford. In the succeeding year 
he abandoned his professional preparation for a 
time, and taught school in Louisiana. He returned 
to Massachusetts in 1848, was admitted to the bar, 
and immediately commenced practice. 

27 
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In 1850 he formed a copartnership with his old 
preceptor, Mr. Eliot, and continued that relation 
for five years. The succeeding nine years of his 
career he conducted his legal business alone, or 
until 1864, when he and Mr. Borden formed 
a partnership under the style of Pitman & Borden, 
that endured until the senior member was raised 
to the bench of the Superior Court in 1869. 

In 1858 he was appointed judge of the police 
court of New Bedford, — an office he sustained 
until 1864, when he resigned. 

In 1869 he was appointed a judge of the Superior 
Court, and this position he held at the time of his 
death. 

In the discharge of his official duties Judge 
Pitman met with a large measure of success. He 
was a graceful, conservative, efficient presiding 
officer, courteous to all and faithful to the require- 
ments of his position ; he was a judge of marked 
ability, clear and decisive in his views, kind and 
considerate when needful, and stern and uncom- 
promising, as occasion demanded. 


Jupce Joun GrirrirH BERKSHIRE, of the Indi- 
ana Supreme Court, died at North Vernon, Indi- 


| ana, February 19. 


He was born in Ohio County, Indiana, in 1832, 
and during early life learned the trade and worked 
as a blacksmith with his father. Some years later 
he began the study of law at Versailles, and was 
admitted to practice. In 1864 he was the Repub- 
lican candidate for judge of the Circuit Court, and 
was elected. He was re-elected to the same posi- 
tion in 1870, and again in 1876, which terms of 
office he filled with credit to himself and those 
who had chosen him. He was a candidate for the 
Supreme Court judgeship in 1882, but the opposing 
party carried the State in the election that year. 

In 1888 he was again a candidate, and was 
successful. - He was widely known as an upright 
man and afi impartial judge, and his death leaves 
a vacancy upon the bench which it will be hard 
to fill. 


Hon. Joun R. Brapy, Justice of the New York 
Supreme Court, died on March 16. Born in 
1821, Judge Brady received his early education 
from his father, Thomas S. Brady, a man of 
classical attainments. He studied law in New 
York City in the office of Recorder Ryker, and 
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on admission to the bar, entered into partnership 
with the eminent James T. Brady, his elder brother. 
In 1856 he was elected Judge of the Court of Com- 
mon Pleas, and was re-elected without opposition. 
In 1869, at the close of his term, he was elected 
Justice of the Supreme Court for six years, to suc- 
ceed Judge Clerke. He was unanimously re-elected 
in 1877 for a term of fourteen years, ending Dec. 
31, 1891. He was a man much respected on the 
bench, and greatly esteemed in private life by all 
who knew him. 


REVIEWS. 


In the January number the Law QuaRTERLY 
REviEw takes a new departure, and ranks it- 
self among the illustrated journals, giving its 
readers a full-page portrait of Blackstone. ‘The 
contents include “ Trial by Jury in Civil Cases,” 
by Judge Chalmers ; “The Definition of General 
Average,” by Thomas Barclay; “Statutes of 
Limitations and Mortagees,” by Thomas Mil- 
lidge ; “ Bankruptcy of Partners,” by A. Turnour 
Murray ; “ A Conveyancer in the Thirteenth Cen. 
tury,” by F. W. Maitland; ** The Decline of 
Roman Jurisprudence,” by Erwin Grueber; 
“Ought Bills of Sale to be Abolished ?” by J. B. 
Matthews. 

THE contents of the PotiricaL SciENCE QuarR- 
TERLY for March cover a wide range of subjects. 
“The Political Ideas of the Puritans” are set forth 
by Prof. H. L. Osgood ; “ The Case of the Negro” 
is discussed by Rev. Wm. C. Langdon; ‘“ Com- 
pulsory Insurance in Germany” is described by 
B. W. Wells ; and there are articles on “ Railroad 
Problems in the West,” by Prof. A. G. Warner ; 
“School-Book Legislation,” by Prof. J. W. Jenks ; 
“Marshall’s Principles of Economics,” by Prof. 
J. B. Clark ; “Cunningham's Growth of English 
Industry,” by Prof. W. J. Ashley. 


Is THERE A LAW OF THE FLAG AS DISTINCT FROM 
THE LAW OF THE PoRT IN RESPECT TO MERCHANT 
VESSELS IN FOREIGN WaTERS? This is the ques- 
tion which is ably discussed and answered in an 
interesting paper by Alexander Porter Morse, of 
Washington, D. C. We have read this little pam- 





eral Barrundia, with much pleasure. The conclu- 
sions arrived at by the author seem to be fully 
supported by the evidence he presents. 


THE famous Talleyrand Memoirs are continued in 
the Century for March ; and this instalment deals 
with Napoleon Bonaparte, Josephine, and the Em- 
peror Alexander. The California series is devoted 
to the Fremont explorations. ‘ General Crook in 
the Indian Country,” by Capt. John G. Bourke. 
derives a special and timely interest from the 
present Indian troubles. Lieut. Horace Carpen- 
ter, of New Orleans, in his entertaining article on 
“ Plain Living at Johnson’s Island,” describes the 
hardships, from the point of view of a Confederate 
prisoner, of a sojourn in the war-prison in Lake 
Erie, near Sandusky. The second article on “ The 
Anglo-Saxon in the Southern Hemisphere ’”’ is de- 
voted to Australian cities, their advantages, and their 
unusual problems. A charming feature of this 
number is a curious story by Edith Robinson, 
called “ Penhallow,” with two full-page pictures by 
Will H. Low. Dr. Eggleston’s serial, ‘‘ ‘The Faith 
Doctor,” is continued, as well as “‘ Colonel Carter 
of Cartersville ;” and there is a strictly true story, 
“The Mystery of the Sea,” by Professor Buttolph, 
and a humorous skit, “The Utopian Pointer,” by 
David Dodge. Mr. Rockhill gives the last instal- 
ment of his account of jouneyings through Eastern 
Tibet and Central China. 


In the March number of the ATLANTIC, the most 
valuable contribution is Francis Parkman’s first pa- 
per on the “ Capture of Louisbourg by the New Eng- 
Jand Militia.” Miss Murfree’s serial, “ Felicia,’’ is 
brought to a tragical end ; and Mr. Frank R. Stock- 
ton’s “ House of Martha” continues in a vein of 
humor peculiar to its distinguished author. James 
Freeman Clarke’s posthumous memoirs will be read 
with the greatest interest, the paper in this number 
being devoted to a description of his first teachers. 
“The State University in America,” by George E. 
Howard, advocates the establishment of universi- 
ties in each State, which shall be universities in 
something more than name; and the relegation of 
the many colleges of insufficient means to a grade 
intermediate between the school and the univer- 
sity. A paper on “ The Speaker as Premier,” by 


| Albert Bushnell Hart, is a timely consideration of 
phlet, which is called forth by the killing of Gen- | a question which has been much before the public 
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of late. Mr. Lowell continues his articles on travel 
in Japan. 

SCRIBNER’S MAGAZINE for March contains two 
striking articles of exploration and adventure, — 
Mr. Mounteney Jephson’s account of one of the 
most exciting periods of the Emin Pasha Relief 
Expedition, and Mr. M. B. Kerr’s description of 
the latest attempt to reach the summit of Mount 
St. Elias in Alaska. The former is illustrated with 
sketches by Frederic Villiers, made under Mr. 
Jephson’s personal direction, and the latter from 
photographs made by the expedition. The number 
is also notable for its fiction, containing four short 
stories, by Mrs. Robert Louis Stevenson, Richard 
Harding Davis, Duncan Campbell Scott, and W. 
H. Woods. E. S. Nadal (so long one of the 
secretaries of the United States Legation in 
London), from abundant knowledge, writes of 
“London and American Clubs.” His article is 
richly illustrated, as is also the novel paper on 
“The Ornamentation of Ponds and Lakes,” by 
Samuel Parsons, Jr., Superintendent of New York 
Parks. Sir Edwin Arnold’s papers on Japan are 
concluded in this issue ; but two more papers on 
the new régime in Japan, by Prof. J. H. Wigmore, 
are promised, with more of Robert Blum’s exqui- 
site illustrations which he is now completing in 
Tokio. 

THE first instalment of “Some Familiar Letters 
by Horace Greeley ” form one of the most interest- 
ing features of Lippincorr’s MaGaziNE for March. 
Two notable contributions by Walt Whitman are 
followed by a review of the poet’s life and work 
by Horace L. Traubel. Other interesting articles 
are ** A Lost Art,” by Anne H. Wharton ; “ Three 
Famous Old Maids,” by Agnes Repplier; and a 
thrilling story by Anna Katharine Green, entitled 
“A Mysterious Case.”’ ‘The complete novel in 
this number is ‘The Sound of a Voice ; or, The 
Song of the Débardeur,” by the late Frederic S. 
Cozzens, the well-known author of the “Sparrow- 
grass Papers.” 

THE recent status of Indian affairs has called 
forth numerous articles upon the question of the 
future of that ill-treated unfortunate race. “In 
Darkest America,” by Joseph P. Reed, in the 


CosmopouitaNn for March, depicts in all its black- | 


ness the shameful treatment of the Indians by our 
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Government ; and the author makes some timely 
suggestions which will be read with interest. ‘The 
article is fully illustrated. The principal article in 
this number of this popular magazine is “ The 
Story of a War Correspondent’s Life,” by Frederic 
Villiers. Other interesting contents are “ Beauty 
on the French Stage,” by Edouard Marie ; “ Prot- 
estant Missions,” by Edmund Collins; “The 
Cream City,” by Capt. Charles King. 


“Tue Literary Landmarks of Edinburgh,” by 
Laurence Hutton, is the most attractive article, 
perhaps, in the March Harper’s Monruty. It is 
beautifully illustrated with pictures of the abodes 
of many well-known literary celebrities. Andrew 
Lang has an interesting paper on “The Comedy 
of Errors,’”’ and Theodore Child describes “ The 
Argentine Capital ;’ both these articles are pro- 
fusely illustrated. “In the ‘Stranger People’s’ 
Country,’ by Charles Egbert Craddock, increases 
in interest, and bids fair to be one of the best pro- 
ductions of that popular author. A new novel 
“ Wessex Folk,” by Thomas Hardy, is begun in this 
number ; and Brander Matthews contributes a short 
story entitled “ In the Vestibule Limited.” 


BOOK NOTICES. 


THE INTERNATIONAL CycLopepIA. Dodd, Mead & 
Co., Publishers, New York. 


No library, either of the lawyer or the layman, is 
complete without a cyclopedia; and an important ques 
tion presents itself to every reader, namely, “ Which 
shall I get?” There are many excellent works of this 
character in the market — the “ Britannica,” “ John- 
son’s,” ‘“* Chambers’,” ‘“ The New American,” etc. — 
all of which have more or Jess claim to public favor ; 
but as a work of general reference adapted to the 
popular-needs, we have no hesitation in saying that 
the “ International ” is unequalled. It has received 
the unqualified commendation of the leading scholars 
and literary men of the day. It is compact, accurate, 
and most admirable ‘in method, and contains the 
latest and best in statistics upon economic questions, 
in history and biography, concerning the progress of 
science, in natural history and related subjects, and 
upon all matters of- scientific and literary interest. 
It can fittingly be called a working cyclopedia, making 
its aid felt in all callings, in the lawyer’s office, the 
schoolroom, library, and home. The publishers de- 
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, Serve the thanks of the public for furnishing such 
a complete reference library as these volumes 
make. 


GENERAL DIGEST OF THE DECISIONS OF THE PRIN- 
CIPAL COURTS IN THE UNITED States. Annual, 
being Vol. V. of the series covering the court 
year ending September, 1890. The Lawyers’ 
Co-operative Publishing Co., Rochester, N. Y. 
$6.00. 


Competition between Digests is now reduced: to 
that between the “ General” and the “ American,” 
and each will doubtless act as a powerful stimulus 
to put the other to its utmost efforts to achieve com- 
pleteness and perfection. The present volume of the 
GENERAL DIGEST certainly excels any of its prede- 
cessors, and its scope has been extended to include 
the lower courts of New York, Illinois, Missouri, and 
Texas. In addition to the Digest of Cases, it has 
a complete table of cases criticised, distinguished, 
limited, or overruled during the year. It also gives 
bibliographic notes of new text-books, and an index 
of valuable discussions in legal periodicals, as well as 
annotations and notes of General Statutes. At the 
low price at which the volume is offered every lawyer 
can avail himself of the opportunity to possess a 
complete and accurate summary of the decisions 
of all the principal courts in the United States. 


THE AMERICAN STaTE Reports, Vol. XVI. Se- 
lected, reported, and annotated by A. C. Free- 
man. The Bancroft-Whitney Company, San 
Francisco, 1891. $4.00. 


This last volume of this admirable series of reports 
contains selections of cases from the States of Ala- 
bama, California, Colorado, Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, New York, and Texas 
As usual, Mr. Freeman’s work is well and exhaust- 
ively done, and the high reputation of these reports, 
due so largely to his good judgment and discrimina- 
tion, is fully sustained. 


LaTeR LEAVEs ; being the further Reminiscences 
of Montagu Williams, Q.C. Houghton, Mifflin, 
& Co., Boston and New York, 1891. Cloth, 
$3.75: 

In our July number (1890), we noticed at some 
length Mr. Williams’s “ Leaves of Life,” of which 
the present volume is a continuation and conclusion. 
Upon his retirement from the active practice of his 
profession, owing to a serious disorder of his throat, 
Mr. Williams was appointed one of the Metropolitan 
Police Magistrates of London; and in this work he 
relates many of his magisterial experiences, dwelling 





particularly upon the state of the London poor. His 
pathetic pictures of their destitution and suffering, 
and his suggestions of remedies for the amelioration 
of their miserable condition, will be read with the 
deepest interest, and cannot fail to be productive 
of much good. Mr. Williams’s ideas as to dealing 
with minor charges are, to our mind, admirable. 
He says: — 

“For my own part, I am convinced that, except 
with habitual criminals, leniency is a more power- 
ful instrument of good than severity. I refer, of 
course, more especially to minor charges, such as 
drunkenness and disorderly conduct. The usual 
routine is to inflict a fine, with imprisonment as the 
alternative. For my part I entirely disapprove of 
this course. What is the use of inflicting the fine 
in very poor cases? Were the money not forthcom- 
ing, the offender would go to prison, which means 
the bread-winner would be shut up, and the family 
left to starve. So the clothing of the wife or the 
children goes to the pawnshop, and the fine is paid. 

“T think it is better to merely administer a caution 
in the case of the first or even second offence of this 
description. On the other hand, I do not think that 
either words or fines are of any use with the habitual 
drunkard. He or she is far better off in prison, out 
of temptation. 

“Law is designed to prevent crime, and not to 
assist in making criminals, and therefore, if it is 
proved that leniency tends to reform the offender, 
while severity tends to harden him, little more need 
be said in favor of the course I am recommending. 
Certainly in no single instance have I had reason to 
regret having taken a merciful view of an offence. 

“In nine cases out of ten, minor offences are, in 
the first instance, committed in consequence of sud- 
den temptation. If the offender goes to jail, what is 
the result? His character is destroyed, and when 
he is liberated, he will find it well-nigh impossible 
to obtain employment. Added to this, his wife and 
family during his incarceration will have been re- 
duced to terrible straits, and perhaps compelled 
to sell all their furniture and break up their little 
home. In ninety-nine cases out of a hundred, indeed, 
the wretched wife and children suffer far more acutely 
than the offender.” 

The book contains many interesting reminiscences 
of well-known English lawyers, with whom Mr. Wil- 
liams had a more extended acquaintance, probably, 
than any living man. One or two chapters are de- 
voted to dramatic incidents, and contain some delight- 
ful gossip concerning actors and actresses. The work 
is written in a charmingly natural and chatty style, 
and, with the two volumes which have preceded it, 
should find a place in the library of every lawyer. 
No more delightful reading can be found to occupy 
one’s leisure moments. 
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